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ORIGINAL: English 

DATE: January 30, 1978 

INTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES OF PLANTS 

GENEVA 

DIPLOMATIC CONFERENCE 

ON THE REVISION OF THE INTERNATIONAL CONVENTION 

FOR THE PROTECTION OF NEW VARIETIES OF PLANTS 

Geneva,October 9 to 23,1978 

DRAFT REVISED CONVENTION 

Document adopted for distribution by the Council of UPOV 

This document contains, pursuant to a decision taken by the Council of UPOV 
in its eleventh (December 1977) ordinary session (see document C/XI/21, para­
graph 16): 

(i) in Annex I, the draft revised text of the International Convention for 
the Protection of New Varieties of Plants, prepared by the Committee of Experts 
on the Interpretation and Revision of the Convention and approved by the Council 
for distribution in preparation for the Diplomatic Conference scheduled to take 
place from October 9 to 23, 1978; the present text of the Convention (the Con­
vention of 1961 as amended by the Additional Act of 1972); Explanatory Notes; 

(ii) in Annex II, a report on the work of the Committee of Experts on the 
Interpretation and Revision of the Convention and a Draft Preamble to the revised 
Convention prepared by Mr. H. Skov, Chairman of the above-mentioned Committee of 
Experts. 

According to Rule 30(1) of the Provisional Rules of Procedure of the Diplo­
matic Conference (document DC/2), this document is to serve as the basis of the 
discussions in that Conference. 

For drafting amendments not affecting all of the three languages in which 
this document has been published, reference is made to the version of the docu­
ment in the relevant language. 

[Two Annexes follow) 
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ANNEX I 

Draft 

021 

INTERNATIONAL CONVENTION FOR THE PROTECTION 
OF NEW VARIETIES OF PLANTS 

of December 2, 1961, 

as revised at Geneva on Nove~ber 10, 1972, and 

on October !__"7. 1978 

[Present Text] 

':i'ABLE OF CONTENTS* 

Article 1: Purpose of the Convention; 
Constitution of a Union; 
Seat of the Union 

Article 2: Forms of Protection; 
Meaning of "Variety" 

Article 3: National Treatment 

Article 4: Botanical Genera and Species Which 
Must or Nay be Protected; Recipro­
city; Possibility of Declaring that 
Articles 2 and 3 of the Paris Con­
vention for the Protection of Indus­
trial Property Are Applicable 

Article 5: Rights Protected; 
Scope of Protection 

Article 6: Conditions Required for Protection 

Article 7: Official Examination of New Varie­
ties; Provisional Protection 

Article 8: Period of Protection 

Article 9: Restrictions in the Exercise of 
Rights Protected 

Article 10: Nullity and Forfeiture of the 
Rights Protected 

Article 11: Free Choice of the Member State in 
Which the First Application is Filed; 
Application in Other Member States; 
Independence of Protection in 
Different Member States 

Article 12: Right of Priority 

Article 13: Denomination of New Varieties of 
Plants 

Article 14: Protection Independent of Measures 
Regulating Production, Certification 
and Marketing 

* In the brochure containing the present text 
of the Convention the Table of Contents was 
added by the Office of the Union for the 
convenience of the reader. It did not 
appear in the original (French) text of 
the Convention. 

[New Text] 

TABLE OF CONTENTS 

Article 1: Purpose of the Convention; 
Constitution of a Union; 
Seat of the Union 

Article 2: Forms of Protection; 
Varieties 

Article 3: National Treatment; Reciprocity 

Article 4: Botanical Genera and Species Which 
Must or May be Protected; 

Article 5: Rights Protected; 
Scope of Protection 

Article 6: Conditions Required for Protection 

Article 7: Official Exrunination of Varieties; 
Provisional Protection 

Article 8: Period of Protection 

Article 9: Restrictions in the Exercise of 
Rights Protected 

Article 10: Nullity and Forfeiture of the 
Rights Protected 

Article 11: Free Choice of the Member State in 
"1-Jhich the First Application is Filed; 
Application in Other Member States; 
Independence of Protection in 
Different Nember States 

Article 12: Right of Priority 

Article 13: Denomination of Varieties of 
Plants 

Article 14: Protection Independent of Measures 
Regulating Production, Certification 
and Marketin<J 
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[Present Text] 

TABLE OF CONTENTS (continued) 

Article 15: 

Article 16: 

Article 17: 

Article 18: 

Article 19: 

Article 20: 

Article 21: 

Article 22: 

Article 23: 

Article 24: 

Article 25: 

Article 26: 

Article 27: 

Article 28: 

Article 29: 

Article 30: 

Article 31: 

Article 32: 

Organs of the Union 

Composition of the Council; 
Votes 

Observers in Meetings of the 
Council 

Officers of the Council 

Meetings of the Council 

Rules of Procedure of the Council; 
Administrative and Financial Regu­
lations of the Union 

Duties of the Council 

Majorities Required for Decisions 
of the Council 

Tasks of the Office of the Union; 
Responsibilities of the Secretary­
General; Appointment of Staff 

Supervisory Function of the 
Swiss Government 

Cooperation with the Unions 
Administered by BIRPI 

Finances 

Revision of the Convention 

Languages To Be Used by the 
Office and in the Council 

Special Agreements for the 
Protection of New varieties 
of Plants 

Implementation of the Convention 
on the Domestic Level; Special 
Agreements on the Joint Utili­
sation of Examination Services 

Signature and Ratification; 
Entry Into Force 

Accession; Entry Into Force 

[New Text] 

TABLE OF CONTENTS (continued) 

Article 15: 

Article 16: 

Article 17: 

Article 18: 

Article 19: 

Article 20: 

Article 21: 

Article 22: 

Article 23: 

Organs of the Union 

Composition of the Council; 
Votes 

Observers in Meetings of the 
Council 

Officers of the Council 

Meetings of the Council 

Rules of Procedure of the Council; 
Administrative and Financial Regu­
lations of the Union 

Tasks of the Council 

Majorities Required for Decisions 
of the Council 

Tasks of the Office of the Union; 
Responsibilities of the Secretary­
General; Appointment of Staff 

Article 23A: Legal Status 

Article 24: 

Article 25: 

Article 26: 

Article 27: 

Article 28: 

Article 29: 

Article 30: 

Article 31: 

Article 32: 

Auditing of the Accounts 

[deleted] 

Finances 

Revision of the Convention 

Languages To Be Used by the 
Office and in the Council 

Special Agreements for the 
Protection of New Varieties 
of Plants 

Implementation of the Convention 
on the Domestic Level; Contracts 
on the Joint Utilisation of Exam­
ination Services 

Signature 

Ratification; Accession 

Article 32A: Entry Into Force; Closing of 
Earlier Texts 

Article 32B: Relations Between States Bound 
by Different Texts 
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[Present Text] 

TABLE OF CONTENTS (continued) 

Article 33: 

Article 34: 

Article 35: 

Article 36: 

Article 37: 

Article 38: 

Article 39: 

Article 40: 

Article 41: 

Comrnunications Indicating the Genera 
and Species Eligible for Protection 

'l'erritories 

Transitional Limitation of the 
Requirement of Novelty 

Transitional Rules Concerning the 
Relationship Between Variety De­
nominations and Trade Marks 

Preservation of Existing Rights 

Settlement of Disputes 

Reservations 

Duration and Denunciation of the 
Convention; Discontinuation of 
the Application of the Convention 
to Territories 

Copies of the Convention; 
Language and Official Trans­
lations of the Convention 

[New Text] 

TABLE OF CONTENTS (continued) 

Article 33: 

Article 34: 

Cor.ununications Concerning the Genera 
and Species Protected; Information 
To Be Published 

Territories 

Article 34A: Exceptional Rules for Protection 
Under Two Forms 

Article 35: 

Article 36: 

Transitional Limitation of the 
Requirement of Novelty 

Transitional Rules Concerning the 
Relationship Between Variety De­
nominations and Trade Marks 

Article 36A: Exceptional Rule for the Use of 
Denominations Consisting Solely 
of Figures 

Article 37: Preservation of Existing Rights 

Article 38: Settlement of Disputes 

Article 39: Reservations 

Article 40: Duration and Denunciation of the 
Convention; 

Article 41: Copies; Languages; Notifications 
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Explanatory Notes on Article 1 

Ad paragraph (1): The present text says that the subsequent provisions of the 
Convention define the content of the breeder's right and the conditions of 
exercise of that right. It is proposed to refer to the subsequent provisions 
in a more general way. 

Also it is proposed to clarify that the term "breeder," wherever used in 
the subsequent provisions, is to be understood as referring either to the 
breeder himself or to his successor in title. It would thus be possible to 
avoid the use of the term "successor in title" in a number of provisions in 
order to simplify the text. 

In subsequent provisions, it is proposed to omit the word "new" in the 
expression "new plant variety" since it no longer seems to be necessary. 
Furthermore, in subsequent provisions, where the present text uses the ex­
pression "plant variety," it is proposed to leave out the word "plant" since, 
in the context of the Convention, a variety can only be understood as meaning 
a plant variety. Nevertheless, both in Article 1 and in the title of the 
Convention, the words "plant" and ''new" have been maintained in the English 
text: the word "plant,'' since, at the beginning of the text, the context is 
not yet established, and the word ''new," for the purposes of emphasis. Fur­
thermore, in the English text the word "new" has been maintained in the ex­
pression "new varieties of plants" as used in Articles 29(1) and 30(1), in 
view of the wording of the French and the German texts and in order to avoid 
any misunderstanding. 

Ad paragraph (2): No amendment is proposed in this paragraph. 

Ad paragraph (3): No amendment is proposed in this paragraph. 
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[Present Text] 

Article 1 

[Purpose of the ConventionJ Constitution 
of a Union, Seat of the Union] 

(1) The purpose of this Convention is to 
recognise and to ensure to the breeder of 
a new plant variety, or to his successor 
in title, a right the content and the con­
ditions of exercise of which are defined 
hereinafter. 

(2) The States parties to this Convention, 
hereinafter referred to as member States of 
the Union, constitute a Union for the Pro­
tection of New Varieties of Plants. 

(3) The seat of the Union and its per­
manent organs shall be at Geneva. 

[New Text] 

Article 1 

Purpose of the Convention; Constitution 
of a Union; Seat of the Union 

(ll The purpose of this Convention is to 
recognise and to ensure to the breeder of 
a new plant variety or to his successor 
in title (both hereinafter referred to as 
"the breeder") a right under the conditions 
hereinafter defined. 

( 2) [No change] 

(3) [No change] 
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Explanatory Notes on Article 2 

Ad paragraph (l): No amendment is proposed in this paragraph. However, 
attention is drawn to the Proposed ~ew Article 34A(l), ·which would allow certain 
States not to comply with the requirement provided for in this paragraph. 

Ad paragraph (2): In the present text, this paragraph attempts to define the 
term "variety" by listing a number of types of varieties. It is proposed to 
replace this enumeration by the general term "assemblage of plants" in order to 
include in the definition all categnries of varieties which have been developed 
since the adoption of the Convention and may be developed in the future as a 
result of the progress made in the field of plant breeding. 

Ad paragraph (3): It is proposed that a new paragraph (3) be added clarifying r 
that a member State may apply the Convention to only part of the varieties of 
a genus or species. Such a part can be defined on the basis of the manner of 
reproduction or multiplication; for instance: sexually reproduced varieties 
and vegetatively propagated varieties; pure lines, hybrids, open-pollinated 
varieties, apomictic varieties, etc. It may also be defined by the intended 
use of the varieties, for instance: forest varieties, ornamental varieties, 
fruit varieties, rootstocks, etc. 
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[Present Text) 

Article 2 

[Forms of Protection; Meaning of "Variety") 

(1) Each member State of the Union may recog­
nise the right of the breeder provided for in 
this Convention by the grant either of a 
special title of protection or of a patent. 
Nevertheless, a member State of the Union 
whose national law admits of protection under 
both these forms may provide only one of them 
for one and the same botanical genus or 
species. 

(2) For the purposes of this Convention, the 
word "variety" applies to any cultivar, clone, 
line, stock or hybrid which is capable of cul­
tivation and which satisfies the provisions of 
subparagraphs (1) (c) and (d) of Article 6. 

[There is no provision in the present 
text corresponding to paragraph (3) in 
the new text. ] 

[New Text) 

Article 2 

Forms of Protection; Varieties 

(1) [No change) 

(2) For the purposes of this Convention, 
the word "variety" is applicable to any 
assemblage of plants which is capable of 
cultivation and which satisfies the re­
quirements of subparagraphs (c) ~~d (d) 
of paragra_~h (1) o~ Ar"!::'.c:e 6, 

(3) Each member State of the Union may 
limit the application of this Convention 
within a genus or species to varieties 
'••ith a particular manner of reproduction 
or multiplication, or a certain end-use. 
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Explanatory Notes on Article 3 

Ad paragraph (1): The only amendment proposed is to replace the word 
"headquarters" by "registered office" in the English text. 

Ad paragraph (2): The only ar:1endment proposed is to omit the word "new." For 
explanations, see the Explanatory Notes on Article 1(1). 

Ad paragraph (3) : This proposed new paragraph corresponds to th~ first part of 
paragraph (4) of Article 4 in the present text which it is to replace. It would 
allow member States to replace under certain conditions the national treatment 
prir.-.::iple, embodied in the provisions of paragraphs (1) and (2) of Article 3, by 
the reciprocity rule. The new paragraph would differ, however, from the first 
part of paragraph (4) of Article 4 in the present text insso far as it refers to 
any genus or species and not only to those genera or species which are not in­
cluded in the list presently annexed to the Convention. This difference is a 
consequence of the proposed deletion of that list (see the Explanatory Notes under 
Article 4(4)). The proposal to add this provision 1n Article 3 rather than leave 
it in Article 4 has been made since it authorizes member States to derogate from 
the first two paragraphs of Article 3 while the present links with Article 4 will 
no longer exist once the list has been deleted. 

The second part of paragraph (4) of Article 4 in the present text is omitted 
since, as far as nationals, etc., of other member States of UPOV are concerned, 
the national treatment applies (unless the reciprocity rule referred to above is 
applicable and is applied) automatically, that is, does not require an extension 
(as provided in the present text), and, as far as nationals, etc., of member 
States of the Paris Union (not members of UPOV) are concerned, there is nothing 
in the UPOV Convention which would prevent a member State of UPOV from protecting 
them, or, for that matter, the nationals of any State. 

Paragraph (5) of Article 4 of the present text is omitted because experience 
has shown that it is no longer necessary. 
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029 

[Present Text] 

Article 3 

[National Treatmen~] 

(1) Without prejudice to the rights specially 
provided for in this Convention, natural and 
legal persons resident or having their head­
quarters in one of the member States of the 
Union shall, in so far as the recognition and 
protection of the breeder's right are con­
cerned, enjoy in the other member States of 
the Union the same treatment as is accorded 
or may hereafter be accorded by the respec­
tive laws of such States to their own nation­
als, provided that such persons comply with 
the conditions and formalities imposed on 
such nationals. 

(2) Nationals of member States of the Union 
not resident or having their headquarters in 
one of those States shall likewise enjoy the 
same rights provided that they fulfil such 
obligations as may be imposed on them for the 
purpose of enabling the new varieties which 
they have bred to be examined and the multi­
plication of such varieties to be controlled. 

[See Article 4(4) of the present text.] 

[New Text] 

Article 3 

National Treatment; Reciprocity 

.(1) [No change, except replace the word 
"headquarters" by the words "registered 
office" in the English text.] 

[2) [No change, except omit the word "new."] 

(3) Notwithstanding paragraphs (1) and (2), 
any member State of the Union applying the 
Convention to a given genus or species shall 
be entitled to limit the benefit of the pro­
tection to the nationals of those member 
States of the Union which apply the Con­
vention to the same genus or species and to 
natural and legal persons resident or having 
their registered office in any of those States. 
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Explanatory Notes on Article 4 

Ad paragraph (1): No amendment is proposed in this paragraph. 

Ad paragraph (2): No amendment is proposed in this para~raph. 

Ad paragraph (3): In the present text, this paragraph obliges member States to 
apply the Convention progressively to thirteen genera and species listed in the 
Annex to the Convention. It is proposed to delete this Annex as well as the 
reference to it in the paragraph under consideration for the following reasons: 
the list of genera and species in the Annex was fixed mainly with regard to the 
situation prevailing in countries of the temperate climatic zone; it would be 
unreasonable to require countries belonging to other climatic zones to apply 
the Convention to the same genera or species (i.e., those listed); in order to 
allow all states to join the Union, it would therefore be necessary to amend the 
said list or to delete it; as it would hardly be possible to agree on a list 
S'litable for all countries, the only pr'C--:tical solution is to abandon it com­
pletely. 

Once the list is deleted, each member State will be free to choose the genera 
and species which it will make eligible for protection in order to fulfil its 
obligation under the Convention. Such freedom justifies an increase in the mini­
mum numbers of genera or species to which member States have to apply the Con­
vention within certain periods. The proposed amendment would increase the minimum 
number (to be reached within eight years) from 13 to 24. 

under the proposed new Article 2(3), member States will be able to 
apply the Convention to only a part of a genus or species. The new subparagraph (c) 
which is proposed to be added would clarify that, when counting the number of 
genera or species to which a member State applies the Convention, a genus or species 
in respect of which that State has availed itself of the possibility provided for 
in Article 2(3) (that is, to apply the ~onvention only to a part of its varieties) 
is nevertheless to be counted as one genus or species. 

Ad paragraph (4) in the new text~ Certain States which wish to join the Union 
might not be able to fulfil the obligations provided for in paragraph (3). It is 
therefore proposed that the Council be authorized to reduce, for the purposes 
of such States, the said minimum numbers of genera or species to be protected or 
to extend the periods within which such States would have to apply the Convention 
to them. The majority which is necessary for a Council decision of this kind is 
prescribed in Article 22. The wording of the proposed new paragraph in question 
is similar to that of Article 26(5) as contained in Article II of the Additional 
Act. 

Ad Paragraph (5) in the new text: This new paragraph has been introduced for 
the purposes of States which, after having ratified or acceded to the Convention, 
find unexpected difficulties in complying with the obligation Provided for in 
paragraph (3) (b) within the prescribed periods. The present p~ragraph would autho­
rize the Council to extend, in such cases, the periods set forth in paragraph (3) (b). 
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[Present Text] 

Article 4 

[Botanical Genera and Species Which Must 
or May Be Protected; Reciprocity; 

Possibility of Declaring that 
Articles 2 and 3 of the Paris 

Convention for the Protection of 
Industrial Property Are Applicable] 

(1) This Convention may be applied to all 
botanical genera and species. 

(2) The member States of the Union undertake 
to adopt all measures necessary for the pro­
gressive application of the provisions of this 
Convention to the largest possible number of 
botanical genera and species. 

(3) Each member State of the Union shall, on 
the entry into force of this Convention in 
its territory, apply the provisions of the 
Convention to at least five of the genera 
named in the list annexed to the Convention. 

Each member State further undertakes to 
apply the said provisions to the other genera 
in the list, within the following periods from 
the date of the entry into force of the Con­
vention in its territory: 

(a) within three years, to at least 
two genera; 

(b) within six years, to at least 
four genera; 

(c) within eight years, to all the 
genera named in the list. 

[There is no provision in the present 
text corresponding to subparagraph (c) in the 
new text"] 

[There is no provision in the present 
text corresponding to paragraph (4) in the nevT 
text.] 

[There is no provision in the present 
text corresponding to paragraph (5) in the 
new text.] 

(1) 

(2) 

[New Text] 

Article 4 

Botanical Genera and Species Which Must 

or May Be Protected 

[No change] 

[No change] 

(3) (a) Each member State of the Union shall, 
on the entry into force of the Convention in 
its territory, apply the provisions of the 
Convention to at least five genera or species. 

(b) Subsequently, each member State shall 
apply the said provisions to additional genera 
or species within the following periods from 
the date of the entry into force of the Con­
vention in its territory: 

(i) within three years, to at least ten 
genera or species in all; 

(ii) within six years, to at least eighteen 
genera or species in all; 

(iii) within eight years, to at least twenty­
four genera or species in all. 

(c) If a member State of the Union has 
limited the application of the Convention with­
in a genus or species in accordance with the 
~rovis1ons ot paragraph (3) ot Art1cle ~. such 
genus or species shall nevertheless, for the 
purposes of subparagraphs (a) and (b) of the 
present paragraph, be considered as one genus 
or species. 

(4) At the request of any State intending to 
ratify or accede to this Convention, the Council 
may, in order to take account of special economic 
or ecological conditions prevailing in that 
State, decide, for the purposes of that State, 
to reduce the minimum numbers referred to in 
paragraph (3), or to extend the periods re­
ferred to in that paragraph, or to do both. 

(5) At the request of any member State, the 
Council may, in order to take account of speci~l 
difficulties encountered by such State in the 
fulfilment of ~he obligations under subpara-. 
graph (b) of paragraph 3 of this Article, de­
cide, for the purposes of that State, to 'ex­
tend thP periods referred to in that subpara­
graph. 
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{Explanatory Notes on Article 4, continued] 

Ad paragraphs (4) and (5) in the present text: See the Explanatory Notes on 
Article 3(3) in the new text. 
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[Present Text] , 

(4) Any member State of the Union prot.ecti;,, 
a genus or species not included in the list 
shall be entitled either to limit the benefit 
of such protection to the nationals of member 
States of the Union protecting the same genus 
or species and to natural and legal persons 
resident or having their headquarters in any 
of those States, or to extend the benefit of 
such protection to the nationals of other 
member States of the Union or to member States 
of the Paris Union for the Protection of In­
dustrial Property and to natural and legal 
persons resident or having their headcuarters 
in any of those States. 

(5) Any member State of the Union may, on 
signing this Convention or on depositing 
its instrument of ratification or accession, 
declare that, with regard to the protection 
of new varieties of plants, it will apply 
Articles 2 and 3 of the Paris Convention for 
the Protection of Industrial Property. 

[,New· TP'·:'- 1 

[See Article 3(3) of the new text.] 

[Ther~ is no provision in the new text 
corres~onding to paragraph (5) in the present 
text.] 
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Explanatory Notes on Article 5 

Ad paragraph (1): It is proposed to omit the words "new plant" and "new" when 
they appear before the word "variety" and the words "or his successor in title." 
For explanations, see the Explanatory Notes on Article 1(1). · 

Ad paragraph ( 2) : It is proposed to omit the words ~·or his successor in title." 
For explanations, see the Explanatory Notes on Article 1(1). 

Ad paragraph (3): It is proposed to omit the word "new" (three times) and the 
words "or his successor in title" (once). For explanations, see the Explanatory 
Notes on Article 1(1). 

Ad paragraph (4): The only amendment proposed is to replace the word "headquarters" 
by the words "registered office" in the English text. 
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[Present Text] 

Article 5 

[Rights Protected; Scope of Protection] 

(1) The effect of the right granted to the 
breeder of a new plant variety or his suc­
cessor in title is that his prior authori­
sation shall be required for the production, 
for purposes of commercial marketing, of the 
reproductive or vegetative propagating ma­
terial, as such, of the new variety, and for 
the offering for sale or marketing of such 
material. Vegetative propagating material 
shall be deemed to include whole plants. 
The breeder's right shall extend to orna­
mental plants or parts thereof normally 
marketed for purposes other than propaga­
tion when they are used commercially as pro­
pagating material in the production of orna­
mental plants or cut flowers. 

(2) The authorisation given by the breeder 
or his successor in title may be made sub­
ject to such conditions as he may specify. 

(3) Authorisation by the breeder or his 
successor in title shall not be required 
either for the utilisation of the new vari­
ety as initial source of variation for the 
purpose of creating other new varieties or 
for the marketing of such varieties. Such 
authorisation shall be required, however, 
when the repeated use of the new variety is 
necessary for the commercial production of 
another variety. 

(4) Any member State of the Union may, 
either under its own law or by means of spe­
cial agreements under Article 29, grant to 
breeders, in respect of certain botanical 
genera or species, a more extensive right 
than that set out in paragraph (1) of this 
Article, extending in particular to the mar­
keted product. A member State of the Union 
which grants such a right may limit the be­
nefit of it to the nationals of member 
States of the Union which grant an identical 
right and to natural and legal persons resi­
dent or having their headquarters in any of 
those States. 

[New Text] 

Article 5 

Rights Protected; Scope of Protection 

· (1) [No change, except omit the words "new 
plant" and "new" and the words "or his suc­
cessor in title.") 

(2) [No change, except omit the words "or 
his successor in title."] 

(3) [No change, except omit the word "new" 
in all cases in which it appears and the 
words "or his successor in title."] 

(4) [No changer except replace the word 
"headquarters" by the words "registered office" 
in the English text.] 
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Explanatory Notes on Article 6 

Ad paragraph (1), introductory lines: 
the words "or his successor in title." 
on Article 1(1). 

It is proposed to omit the word "new" and 
For explanations, see the Explanatory Notes 

Ad paragraph (1) (a): It is proposed to omit the word "new" in the first and in 
the third sentences. For explanations, see the Explanatory Notes on Article 1(1). 
It is further proposed to merge the--present--two unnumbered subparagraphs into 
a single paragraph (a) and to invert in the last sentence the words "description" 
and "recognition." 

Ad paragraph (l) (b): In at least one non-member State of UPOV, the United States 
of America, breeders are granted a period of one year, expiring on the date of the 
filing of the application for protection in that country, in which they can use 
and sell the variety without thereby causing prejudice to their right to obtain 
protection. Other non-member States plan to follow this example. The period of 
one year, called "period of grace," is favorable to breeders in so far as it allows 
them a certain time in which to test the economic value of the variety and its 
suitability for being protected in the country in question before taking a decision 
on whether it is worth applying for protection there. The period of grace being a 
well-established tradition of most patent laws, some non-member States would en­
counter unsurmountable difficulties in ar.ceding to the Convention if the Conven­
tion did not permit them to maintain--or to introduce--such a period. It is there­
fore proposed to amend the wording of subparasraph (b) so that it allows member 
States to grant a period of grace of up to one year. 

In addition, it is proposed that the period of four years expiring at the 
filing date of the application, during which the variety may have been offered 
for sale or marketed in a State other than the State in which the application is 
filed, be extended to a period of six years in the case of certain groups of 
plants which are usually slow-growing and for which Article 8 of the present text 
already envisages a longer minimum period of protection. The reference to these 
groups of plants has been adapted to the new draft of Article 8 (see the Explanatory 
Notes on Arti~~e 8). 

The order of the two sentences has been changed so that the basic rule appears 
first and the rule of interpretation is stated afterwards. The drafting of the-­
prese~t--second subparagraph has been amended to clarify its meaning and the words 
"or his successor in title" have been omitted. For explanations of the latter 
change, see the Explanatory Notes on Article 1(1). 

It is further proposed to state in the part corresponding to the--present-­
first subparagraph (the last two sentences of subpara?raph (b) of the new text) 
that only com:·wn knowledge established by offering for sale or marketing of the 
variety, or by trials involving such offering for sale or marketing, shall prevent 
the breeder from obtaining protection for such variety. 

Attention is drawn to the proposed new Article 34A(2), which would allow cer­
tain States to apply in certain cases novelty criteria different from those pro­
vided for in this paragraph. 

Ad paragraph (l) (c), (d) and (e): 
subparagraphs is to omit the word 
Notes on Article 1(1). 

The only amendment proposed in each of these 
"new." For explanations, see the Explanatory 
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[Present Text) 

Article 6 

[Conditions Required for Protection) 

(1) The breeder of a new variety or his 
successor in title shall benefit from the 
protection provided for in this ·Convention 
when the following conditions are satisfied: 

(a) Whatever may be the origin, arti­
ficial or natural, of the initial variation 
from which it has resulted, the new variety 
must be clearly distinguishable by one or 
more important characteristics from any 
other variety whose existence is a matter of 
common knowledge at the time when protection 
is applied for. Common knowledge may be 
established by reference to various factors 
such as: cultivation or marketing already 
in progress, entry in an official register 
of varieties already made or in the course 
of being made, inclusion in a reference col­
lection or a precise description in a publi­
cation. 

A new variety may be defined and 
distinguished by morphological or physiolo­
gical characteristics. In all cases, such 
characteristics must be capable of precise 
description and recognition. 

(b) The fact that a variety has been 
entered in trials, or has been submitted for 
registration or entered in an official re­
gister, shall not prejudice the breeder of 
such variety or his successor in title. 

At the time of the application for 
protection in a member State of the Union, 
the new variety must not have been offered 
for sale or marketed, with the agreement of 
the breeder or his successor in title, in 
the territory of that State, or for longer 
than four years in the territory of another 
State. 

(c) The new variety must be sufficient­
ly homogeneous, having regard to the parti­
cular features of its sexual reproduction or 
vegetative propagation. 

(d) The new variety must be stable in 
its essential characteristics, that is to 
say, it must remain true to its description 
after repeated reproduction or propagation 
or, where the breeder has defined a parti­
cular cycle of reproduction or multiplica­
tion, at the end of each cycle. 

(e) The new variety shall be given a 
denomination in accordance with the provi­
sions of Article 13. 

[Hew Text) 

Article 6 

Conditions Required for Protection 

(l) Th~ breeder of a varie~y shall benefit 
from the protection provided for in this 
Convention when the following conditions 
are satisfied: 

(a) Whatever may be the origin, arti­
ficial or natural, of the initial variation 
from which it has resulted, the variety must 
be clearly distinguishable by one or more 
important characteristics from any other 
variety whose existence is a matter of com­
mon knowledge at the time when protection is 
applied for. Common k11owledge may be esta­
blished by reference to various factors such 
as: cultivation or marketing already in pro­
gress, entry in an official register of va­
rieties already made or in the course of be­
ing made, inclusion in a reference collection 
or a precise description in a publication. A 
variety may be defined and distinguished by 
morphological or physiological characteristics. 
In all cases, such characteristics must be 
capable of precise recognition and description. 

(b) At the date on which the application 
for protection in a member State of the Union is 
filed, the variety 

(i) must not--or, wherethe.law of that 
State so provides, must not for longer than 
one year--have been offered for sale or mar­
keted, with the agreement of the breeder, in 
the territory of that State, and 

(ii) must not have been offered for 
sale or marketed, with the agreement of the 
breeder, in the territory of any other state 
for longer than six years in the case of 
vines, forest trees, fruit trees and orna­
mental trees, including their rootstocks, or 
for longer than four years in the case of 
all other plants. 

Trials of the variety not involving offering for 
sale or marketing shall not affect the right to 
protection. The fact that the variety has become 
a matter of common knowledge in ways other than 
through offering for sale or marketing shall also 
not affect the right of the breeder to protection. 

(c) 
"new. 11 ] 

(d) 
"new. 11 ] 

(e) 
"new."] 

[No change, except omit the word 

[No change, except omit the word 

[No change, except omit the word 



038 DC/3 
Annex I, page 16 

[Explanatory Notes on Article 6 1 continued) 

Ad paragraph p>: It is proposed to omit the words "in respect of a new variety" 
and the words "or his successor in title." For explanations of the latter omission, 
see the Explanatory Notes on Article 1(1). It is further proposed to replace the 
~·:ords "the nationr~l lr~w of each country" by "the national law of the State in which 
the application for protection was filed." 
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039 

[Ar.ticle 6, continued] 

[Present Text] 

(2) Provided that the breeder or his suc­
cessor in title shall have complied with 
the formalities provided for by the national 
law of each country, including the payment 
of fees, the grant of protection in respect 
of a new variety may not be made subject to 
conditions other than those set forth above. 

[New Text]" 

(2) Provided that the breeder shall have 
complied with the formalities provided for 
by the national law of the State in which the 
application for protection was filed, including 
the payment of fees, the grant of protection 
may not be made subject to conditions other 
than those.set forth above. 
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Explanatory Notes on Article 7 

Ad paragraphs (1) to (3): It is proposed to omit the words "new plant" in para­
graph (1), the words "of a new plant variety" in paragraph (3) and the words "or 
his successor in title" in paragraphs (2) and (3). For explanations, see the Ex­
planatory Notes on Article 1(1). 

It is recalled that during the preparatory discussions a statement was agreed 
upon which was noted with approval by the Council at its tenth ordinary session. 
This statement reads as follows: 

"(1) It is clear that it is the responsibility of the member States to 
ensure that the examination required by Article 7(1) of the UPOV Convention 
includes a growing test, and the authorities in the present UPOV member 
States normally conduct these tests themselves; however, it is considered 
that, if the competent authority were to require these tests to be con-
ducted by the applicant, this is in keeping with the provisions of Article 7(1), 
provided that: 

"(a) the growing tests are conducted according to guidelines established 
by the authority, and that they continue until a decision on the application 
has been given; 

"(b) the applicant is required to deposit in a designated place, simul­
taneously with his application, a sample of the propagating material repre­
senting the variety; 

"(c) the applicant is required to provide access to the growing tests 
mentioned under (a) by persons properly authorized by the competent authority. 

"(2) A system of examination as described above is considered compatible 
with the UPOV Convention." 
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[Present Text] 

Article 7 

[Official Examination of New Varieties; 
Provisional Protection] 

(1) Protection shall be granted only after 
examination of the new plant variety in the 
light of the criteria defined in Article 6. 
Such examination shall be adapted to each 
botanical genus or species having regard to 
its normal manner of reproduction or multi­
plication. 

(2) For the purposes of such examination, 
the competent authorities of· each country 
may require the breeder or his successor in 
title to furnish all the necessary informa­
tion, documents, propagating material or 
seeds. 

(3) During the period between the filing 
of the application for protection of a new 
plant variety and the decision thereon, any 
member State of the Union may take measures 
to protect the breeder or his successor in 
title against wrongful acts by third parties. 

[New Text] 

Article 7 

Official Examination of Varieties; 
Provisional Protection 

(1) [No change, except omit the words "new 
plant."] 

(2) [No change, except omit the words "or 
his successor in title."] 

(3) [No change, except omit the words 
"of a new plant variety" and the words "or 
his successor in title."] 
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Explanatory Notes on Article 8 

It is proposed that this Article be redrafted so as to consist of only one 
paragraph which would, however, include the main contents of paragraphs {1) and 
{2) of the present text but omit the words "or his successor in title." For ex­
planations of this omission, see the Explanatory Notes on Article 1{1). It 
seems to be unnecessary to state expressly {as does paragraph {3) of the present 
text) that member States may fix different periods of protection for different 
classes of plants since no provision of the Convention obliges the member States 
to fix the same period for all classes of plants. 

The reference to certain groups of normally slow-growing plants has bee~ 
amended. Furthermore, the order of the groups of plants has been changed to 
clarify that rootstocks of all groups--and not only of the groups of vines and 
fruit trees--would enjoy a longer period of protection. 

Attention is drawn to the proposed new Article 34A(2}, which would allow 
certain States to maintain a period of protection which would be shorter than 
the relevant minimum period provided for in Article 8. 
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[Present Text] 

Article 8 

[Period of Protection] 

(1) The right conferred on the breeder of a 
new plant variety or his successor in title 
shall be granted for a limited period. This 
period may not be less than fifteen years. 
For plants such as vines, fruit trees and 
their rootstocks, forest trees and ornamen­
tal trees, the minimum period shall be eight­
een years. 

(2) The period of protection in a member 
State of the Union shall run from the date 
of the issue of the title of protection. 

(3) Each member State of the Union may 
adopt longer periods than those indicated 
above and may fix different periods for 
some classes of plants, in order to take 
account, in particular, of the requirements 
of regulations concerning the production 
and marketing of seeds and propagating ma­
terial. 

[New Text] 

Article 8 

Period of Protection 

The right conferred on the breeder shall 
be granted for a limited period. This period 
may not be less than fifteen years, computed 
from the date of issue of the title of pro­
tection. For vines, forest trees, fruit trees 
and ornamental trees, including their root­
stocks, the minimum period shall be not less 
than eighteen years computed from the said 
date. 
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Explanatory Notes on Article 9 

It is proposed that the two paragraphs of the present text be numbered and 
that the words "new varieties" be replaced by "the variety" and the words "or his . 
successor in title" be omitted in all cases where they appear. As far as the dele­
tion of the word "new" and the words "or his successor in title" are concerned, 
see the Explanatory Notes on Article 1(1). The use of the singular and the defin­
ite article has been proposed in order to clarify that the provision refers only 
to restrictions made in order to ensure the wides~read distribution of a 
specific variety. 
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[Present Text] 

Article 9· 

[Restrictions in the Exercise 
of Rights Protected] 

The free exercise of the exclusive right 
accorded to .the breeder or his successor in 
title may not be restricted otherwise than 
for reasons of public interest. 

When any such restriction is made in 
order to ensure the widespread distribution 
of new varieties, the member State of the 
Union concerned shall take all measures 
necessary to ensure that the breeder or his 
successor in title receives equitable remu­
neration. 

[New Text] 

Article 9 

Restrictions in the Exercise 
of Rights Protected 

(1) [No change, except that the paragraph 
should receive the number· "(1)" and that the 
words "or his successor in title" should be 
omitted.] -

(2) When any such restriction is made in 
order to ensure the widespread distribution 
of the variety, the member State of the 
Union concerned shall take all measures 
necessary to ensure that the breeder re­
ceives equitable remuneration. 
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Explanatory Notes on Article 10 

Ad paragraph (1): No amendment is proposed in this paragraph. 

Ad paragraph (2): It is proposed to omit the word "new" and the words "or his 
successor in title." For explanations, see the Explanatory Notes on Article 1(1). 

Ad paragraph (3): It is proposed to omit, in the introductory lines, the words 
"or his successor in title" and, .in. subparagraph (a1, the ·wc;>J;:d "new." For ex­
planations, see the Explanatory Notes on Articl.e 1 U) • 

Ad paragraph (4): It is proposed to omit the words "or his successor in title." 
For explanations, see the Explanatory Notes on Article l(l). 
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[Present Text] 

Article 10 

[Nullity and Forfeiture 
of the Rights Protected] 

(1) The right of the breeder shall be de­
clared null and void, in accordance with the 
provisions of the national law of each mem­
ber State of the Union, if it is established 
that the conditions laid down in subpara­
graphs (a) and (b) of paragraph (1) of Ar­
ticle 6 were not effectively complied with 
at the time when the title of protection was 
issued. 

(2) The breeder or his successor in title 
shall forfeit his right when he is no longer 
in a position to provide the competent au­
thority with reproductive or propagating 
material capable of producing the new va­
riety with its morphological and physiolo­
gical characteristics as defined when the 
right was granted. 

(3) The right of the breeder or his suc­
cessor in title may become forfeit if: 

(a) after being requested to do so and 
within a prescribed period, he does not pro­
vide the competent authority with the repro­
ductive or propagating material, the docu­
ments and the informa·i:ion deemed necessary 
for checking the new variety, or he does not 
allow inspection of the measures which have 
been taken for the maintenance of the va­
riety; or 

(b) he has failed to pay within the 
prescribed period such fees as may be pay­
able to keep his rights in force. 

(4) The right of the breeder may not be 
annulled and the right of the breeder or his 
successor in title may not become forfeit 
except on the grounds set out in this Ar­
ticle. 

( 1) 

[New Text] 

Article 10 

Nullity and Forfeiture 
of the Rights Protected 

[No change] 

(2) [No change, except omit the word "new" 
and the words "or his successor in title."] 

( 3) [No change, except omit the word "new" 
and the words "or his successor in·title."] 

(4) [No change, except omit the words "or 
his successor in title."] 
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Explanatory Notes on Article ll 

Ad paragraph (l): It is proposed to omit the words "of his right in respect of a. 
new variety" and the words "or his successor in title." For explanations of the 
latter omission, see the Explanatory Notes on Artic~e l(l). 

Ad paragraph {2): It is proposed to omit the words "or his successor in title." 
For explanations, see the Explanatory Notes on Article l{l). 

Ad paragraph {3): The only amendment proposed is to omit the word "new." For 
explanations, see the Explanatory Notes on Article l(l). 
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[Present Text] 

Article 11 

[Free Choice of the Member State in Which the 
First Application is Filed; Application in 

Other Member States; Independence of 
Protection in Different Member States] 

(1) The breeder or his successor in title 
may choose the member State of the Union in 
which he wishes to make his first applica­
tion for protection of his right in respect 
of a new variety. 

(2) The breeder or his successor in title 
may apply to other member States of the Uni­
on for protection of his right without wait­
ing for the issue to him of a title of pro­
tection by the member State of the Union in 
which he made his first application. 

(3) The protection applied for in different 
member States of the Union by natural or 
legal persons entitled to benefit under this 
Convention shall be independent of the pro­
tection obtained for the same new variety in 
other States whether or not such States are 
members of the Union. 

[New Text] 

Article 11 

Free Chpice of the Member State in Which the 
First Application is Filed; Applicatio'n in 

Other Member States; Independence of 
Protection in Different Member States 

(1) The breeder may choose the member State 
of the Union in which he wishes to make his 
first application for protection. 

(2) [No change, except omit the words "or 
his successor in title."] 

(3) [No change, except omit the word "new."] 
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Explanatory Notes on Article 12 

Ad paragraph (1): It is proposed to omit the words "of a new variety" and the 
words "or his successor in title." For explanations, see the Explanatory Notes' 
on Article 1(1). Furthermore, the wording of the second sentence has been slight­
ly changed for the sake of consistency with other provisions of the Convention. 

Ad paragraph (2): The only amendment proposed is to omit the words "of the new 
variety." 

Ad paragraph (3): It is proposed to delete the words "or his successor in title." 
For explanations, see the Explanatory Notes on Article 1(1). Furthermore, it is 
proposed to add to this paragraph a sentence (starting with the word "Nevertheless") 
which would allow member States to shorten the four-year period which is normally 
granted to applicants benefiting from the right of priority for furnishing any 
"additional documents" (that is, other than the certified copy of the priority ap­
plication) and "material" (that is, a sample of the variety) to the office with. 
which the subsequent application is filed, where the priority application has been 
rejected or withdrawn. In this case, it is almost certain that the authority with 
which the priority application has been filed will destroy all or most documents 
or material received from the applicant some time after that rejection or with­
drawal has taken place. Such destruction means that neither the office with which 
the subsequent application has been filed nor courts nor private parties in the 
country of the subsequent application can rely, as a possible source of evidence, 
on the files, the growing fields, the reference collections or the sample collec­
tions of the office with which the priority application has been filed, should the 
validity of the priority claim be in dispute. Under such circumstances, the office 
of the subsequent filing should be given a chance to ask for samples of the propa­
gating material immediately because the sooner the applicant is obliged to furnish 
them the more likely it is that they will be the same as those which were given to 
the office with which the priority application was filed. 

Ad paragraph (4) : No amendment is proposed in this paragraph. 



DC/3 
~nnex I, page 29 

051 

[Present Text] 

Article 12 

[Right of Priority] 

(1) Any breeder or his successor in title 
who has duly filed an application for pro­
tection of a new variety in one of the mem­
ber States of the Union shall, for the pur­
poses of filing in the other member States 
of the Union, enjoy a right of priority for 
a period of twelve months. This period 
shall run from the date of filing of the 
first application. The day of filing shall 
not be included in such period. 

(2) To benefit from the provisions of the 
preceding paragraph, the further filing must 
include an application for protection of the 
new variety, a claim in respect of the pri­
ority of the first application and, within a 
period of three months, a copy of the docu­
ments which constitute that application, cer­
tified to be a true copy by the authority 
which received it. 

(3) 
shall 
after 
ority 
State 

The breeder or his successor in title 
be allowed a period of four years 
the expiration of the period of pri­
in which to furnish, to the member 
of the Union with which he has filed 

an application for protection in accordance 
with the terms of paragraph (2), the addi­
tional documents and material required by 
the laws and regulations of that State. 

(4) Such matters as the filing of another 
application or the publication or use 'of 
the subject of the application, occuring 
within the period provided for in para­
graph (1), shall not constitute grounds for 
objection to an application filed in accor­
dance with the foregoing conditions. Such 
matters may not give rise to any right in 
favour of a third party or to any right of 
personal possession. 

[New Text] 

Article 12 

Right of Priority 

(1) Any breeder who has duly filed an appli­
cation for protection in one of the member 
States of the Union shall, for the purpose 
of filing in the other member States of the 
Union, enjoy a right of priority for a period 
of twelve months. This period shall be com­
puted from the date of filing of the first 
application. The day of filing shall not be 
included in such period. 

(2) [No change, except omit the words 
"of the new variety."] 

(3) The breeder shall be allowed a period of 
four years after the expiration of the period 
of priority in which to furnish, to the member 
State of the Union with which he has filed an 
application for protection in accordance with 
the terms of paragraph (2), the additional 
documents and material required by the laws 
and regulations of that State. Nevertheless, 
that State may require the additional docu­
ments and material to be furnished, within an 
adequate period, in the case where the appli­
cation whose priority is claimed is rejected 
or withdrawn. 

(4) [No change] 
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Explanatory Notes on Article 13* 

Ad paragraph (1): The only amendment proposed is to omit the word "new." For ex­
planations, see the Explanatory Notes on Article 1(1). 

Ad paragraph (2): It is proposed to omit the word "new"; for explanations, see the 
Explanatory Notes on Article 1(1). Furthermore, it is proposed that the expres­
sion "existing varieties" be put into the singular in view of the fact that any giv­
en denomination normally designates only one variety, and not several. Finally, 
it is proposed to combine both subparagraphs in one paragraph. 

It is to be noted that the rule contained in this paragraph and according to 
which a denomination "may not consist solely of figures" may be subject to an ex­
ception, namely, where the proposed new Article 36A applies (see that Article). 

Ad paragraph (3) in the present text (paragraph (4) in the new text) : It is pro­
posed to omit the words "or his successor in title" wherever they appear. For ex­
planations, see the Explanatory Notes on Article 1(1). Furthermore, it is proposed 
that this paragraph be amended in two respects. 

According to the present text, any applicant who wishes to use as a denomina­
tion a sign which is one of his trade marks is obliged to undertake to renounce his 
right to the trade mark and--if he does not comply with this obligation--he may not, 
as from the time of the registration of the denomination, continue to assert his 
right to the trade mark in respect of products identical or similar to the plant 
variety. It is proposed merely to provide in the Convention that the applicant be 
prevented, in the above-mentioned situation, from asserting his right to the trade 
mark in respect of the above-mentioned products. The proposed solution would sim­
plify the procedure before the plant variety rights offices of member States since 
such offices would no longer be required to compel the applicant to renounce his 
right in a trade mark and the applicant would no longer be required to attach a 
declaration of renunciation to his application. The proposed solution would not, 
on the other hand, prevent a member State from requiring under its domestic law the 
renouncement of the right to the trade mark. 

The other proposed amendment would be the following. The present text provides, 
in effect, that the applicant who continues to use the denomination as a trade mark 
cannot assert his right to the trade mark (as far as certain products are concerned) 
in any member State; the proposed new text would limit the application of this 
sanction to those member States in which the genus or species to which the variety 
in question belongs is eligible for protection. The reason for such an amendment 
lies in the belief that it does not seem to be justified to deprive the applicant 
of the rights and advantages conferred upon him by a trade mark in member States in 
which he is not in a position to enjoy plant variety protection because such pro­
tection is simply not available, as the national laws do not offer the possibility 
of protection to the genus or species in question. In such States, because of the 
lack of plant variety protection, breeders can neither control the sale of propagat­
ing material of their varieties nor enforce the payment of royalties for their use; 
in such States, they should at least not be deprived of the exercise of any rights 
they may derive from their trade marks when their varieties are sold under such 
marks. 

It is proposed to interchange paragraphs (3) and (4) in the new text in view 
of the fact that the case treated in paragraph (3) of the present text would no 
longer be a reason for a national authority to refuse registering a proposed denom­
ination. 

Ad paragraph (4) in the present text (paragraph (3) in the new text): It is proposed 
to omit the word "new." For explanations, see the Explanatory Notes on Article 1(1). 
It is further proposed to put the expression "of the preceding paragraphs" into the 
singular, as a consequence of the proposed amendment of paragraph (3) in the pres­
ent text and of the interchanging of paragraphs (3) and (4): in the new text, the 
proposed denomination would have to satisfy the requirements of only one paragraph 
(namely, paragraph (2)). 

Ad paragraph (5): 
cessor in title." 

It is proposed to omit the word "new" and the words "or his sue­
For explanations, see the Explanatory Notes on Article 1(1). 

* Other proposals for amendments formulated by the competent bodies of UPOV might 
be distributed in preparation for the Diplomatic Conference. 



DC/3 
053 

Annex I, page 31 

[Present Text] 

Article l3 

[Denomination of New Varieties of Plants] 

(1) A new variety shall be given a denomi­
nation. 

(2) Such denomination must enable the new 
variety to be identified; in particular, it 
may not consist solely of figures. 

The denomination must not be liable to 
mislead or to cause confusion concerning the 
characteristics, value or identity of the 
new variety or the identity of the breeder. 
In particular, it must be different from 
every denomination which designates, in any 
member State of the Union, existing vari­
eties of the same or a closely related bota­
nical species. 

(3) The breeder or his successor in title 
may not submit as the denomination of a new 
variety either a designation in respect of 
which he enjoys the protection, in a member 
State of the Union, accorded to trade marks, 
and which applies to products which are iden­
tical or similar within the meaning of trade 
mark law, or a designation liable to cause 
confusion with such a mark, unless he under­
takes to renounce his right to the mark as 
from the registration of the denomination of 
the new variety. 

If the breeder or his successor in title 
nevertheless submits such a denomination, he 
may not, a~ from the time when it is registe­
red, continue to assert his right to the 
trade mark in respect of the above-mentioned 
products. 

(4) The denomination of the new variety 
shall be submitted by the breeder or his 
successor in title to the authority referred 
to in Article 30. If it is found that such 
denomination does not satisfy the require­
ments of the preceding paragraphs, the 
authority shall refuse to register it and 
shall require the breeder or his successor 
in title to propose another denomination 
within a prescribed period. The denomina­
tion shall be registered at the same time as 
the title of protection is issued in accor­
dance with the provisions of Article 7. 

(5) A new variety must be submitted in mem­
ber States of the Union under the same deno­
mination. The competent authority for the 
issue of the title of protection in each 
member State of the Union shall register the 
denomination so submitted, unless it con­
siders that denomination unsuitable in that 
State. In this case, it may require the 
breeder or his successor in title to submit 
a translation of the original denomination 
or another suitable denomination. 

[New Text] 

Article 13* 

Denomination of Varieties of Plants 

(1) [No change, except omit the word "new."] 

(2) Such denomination must enable the vari­
ety to be identified; in particular, it may 
not consist solely of figures. It must not 
be liable to mislead or to cause confusion 
concerning the characteristics, value or iden­
tity of the variety or the idehtity of the 
breeder. In particular, it m~st be different 
from every denomination which designates, in 
any member State of the Union, an existing 
variety of the same or a closely re~ated bot­
anical species. 

(4) If the breeder submits as the denomi­
nation of the variety either a designation 
in respect of which he enjoys the pro­
tection accorded to trade marks, and which 
applies to products which are identical or 
similar within the meaning of trade mark 
law, or a designation liable to cause con­
fusion with such a mark, he may not, as 
from the time when it is registered, con­
tinue to assert his right to the trade 
mark, in respect of the above-mentioned 
products, in any member State of the Union 
applying the provisions of the Convention 
to the genus or species to which the 
variety belongs. 

(3) [Same as paragraph (4) of the present 
text, except omit the word "new~ ~· replace 
"paragraphs" by "paragraph" and omit the 
words "or his successor in title" wherever 
they appear . ] 

(5) [No change, except omit the word "new" 
and the words "or his successor in title."]· 

* Other proposals for amendments formulated by the competent bodies of UPOV might 
be distributed in preparation for the Diplomatic Conference. 
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[Explanatory Notes on Article 13, continued] 

Ad paragraph (6), first subparagraPh, in the present text (paragraph (6) in the 
new text): The only amendment proposed is to omit the word "new". For explanations, 
see the Explanatory Notes on Article l(l). 

Ad paragraph (6), second subparagraph, in the present text (paragraph (7) in the 
new text): It is proposed to omit the word "new." For explanations, see the 
Explanatory Notes on Article l(l). It is furthermore proposed to delete the 
last sentence. 

Ad para~raph (7) in the present text (paragraph (8) in the new text): It is pro­
posed to omit the word "new" in all cases in which it appears. For explanat.ions, 
see the Explanatory Notes on Article l(l). It is furthermore proposed to change . 
the reference to paragraph (10) to a reference to paragraph (ll) since the number­
ing of the subparagraphs has been changed in the new text. 

Ad paragraph (8) in the present text (paragraph (9) in the new text): It is pro­
posed to omit the word "new" in all cases in which it appears and the words "or 
his successor in title." For explanations, see the Explanatory Notes on Article l(l). 
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[Article 13, continued] 

[Present Text] 

(6) When the denomination of a new variety 
is submitted to the competent authority of a 
member State of the Union, the latter shall 
communicate it to the Office of the Union 
referred to in Article 15, which shall noti­
fy it to the competent authorities of the 
other member States of the Union. Any mem­
ber State of the Union may address its ob­
jections, if any, through the said Office, 
to the State which .communicated the denomi­
nation. 

The competent authority of each member 
State of the Union shall notify each regis­
tration of the denomination of a new variety 
and each refusal of -registration to the 
Office of the Union, which shall inform the 
competent authorities of the other member 
States of the Union. Registrations shall 
also be communicated by the Office to the 
member States of the Paris Union for the 
Protection of Industrial Property. 

(7) Any person in a member State of the 
Union who offers for sale or markets repro­
ductive or vegetative propagating material 
of a new variety shall be obliged to use the 
denomination of that new variety, even after 
the expiration of the protection of that 
variety, in so far as, in accordance with the 
the provisions of paragraph (10), prior 
rights do not prevent such use. 

(8) From the date of issue of a title of 
protection to a breeder or his successor in 
title in a member State of the Union: 

(a) the denomination of the new vari­
ety may not be used, in any member State of 
the Union, as the denomination of another 
variety of the same or a closely related bo­
tanical species; 

(b) the denomination of the new vari­
ety shall be regarded as the generic name 
for that variety. Consequently, subject to 
the provisions of paragraph (10), no person 
may, in any member State of the Union, apply 
for the registration of, or obtain protection 
as a trade mark for, a denomination identi­
cal to or liable to cause confusion with such 
denomination, in respect of identical or sim­
ilar products within the meaning of trade 
mark law. 

[new Text] 

(6) [Same as the first subparagraph of para­
graph (6) of the present text, except omit 
the word "new."] 

(7) The competent authority of each member 
State of the Union shall notify each regis­
tration of the denomination of a variety and 
each refusal of registration to the Office of 
the Union, which shall inform the competent 
authorities of the other member States of 
the Union. 

(8) [Same as paragraph (7) of the present 
text, except omit the word "new" in all 
cases in which it appears and change "(10)" 
to " ( 11) ".] 

(9) [Same as paragraph (8) of the present 
text, except omit the word "new" in all cases 
in which it appears and the words "or his 
successor in title~"] 
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[Explanatorv Notes on Art~cle 13, continued] 

Ad paragraph (9) in the present text (paragraph (10) in the new text): The only 
amendment proposed is to omit the word "new." For explanations, see the Ex­
planatory Notes on Article l(l). It is understood that this paragraph permits 
the addition to a variety denomination not only of a trade mark, but also of 
other indications, names and signs such as a trade name, a brand name, etc. 

Ad paragraph (10) in the present text (paragraph (ll) in the new text): It is 
proposed to omlt the word "new" in all cases in which it appears and the words 
"or his successor in title." For explanations, see the Explanatory Notes on 
Article l(l). Furthermore, it is proposed to replace "paragraph (7)" by "para­
graph (8)" and to omit the words "if need be." 
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[Jl.rticlE::L 1~, contJn~~] 

[Present Text] 

(9) It shall be permitted, in respect of 
the same product, to add a trade mark to the 
denomination of the new variety. 

(10) Prior rights of third parties in respect 
of signs used to distinguish their products 
or enterprises shall not be affected. If, by 
reason of a prior right, the use of the deno­
mination of a new variety is forbidden to a 
person who, in accordance with the provisions 
of paragraph (7), is obliged to use it, the 
competent authority shall, if need be, re­
quire the breeder or his successor in title 
to submit another denomination for the new 
variety. 

[New Text]. 

(10) [Same as paragraph (9) of the present 
text, except omit the word "new."] 

(11) [Same as paragraph (10) of the present 
text, except omit (twice) the word "new," 
change "(7)" to "(8)", omit the words "if 
need be" and the words "or his successor 
in title."] 
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Explanatory Notes on Article 14 

Ad paragraph (1): No amendment is proposed in this paragraph. 

Ad paragraph (2): No amendment is proposed in this paragraph. 
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[Present Text] 

Article 14 

[Protection Independent of Measures Regulating 
Production, Certification and Harketing] 

(1) The right accorded to the breeder in pur­
suance of the provisions of this Convention 
shall be independent of the measures taken by 
each member State of the Union to regulate the 
production, certification and marketing of 
seeds and propagating material. 

(2) However, such measures shall, as far as 
possible, avoid hindering the application of 
the provisions of this Convention. 

[New Text] 

Article 14 

Protection Independent of Measures Regulating 
Production, Certification and Marketing 

(1) [No change] 

(2) [No change] 
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~xplanatory Notes on Article 15 

In 1961, when the UPOV Convention was concluded, it was planned that some 
aspects of the administration of UPOV should, to a certain extent, be the subject 
of cooperation with the United International Bureaux for the Protection of Intel­
lectual Property (BIRPI). This plan found its expression in Article 25 of the 
1961 Convention, which provides that "the procedures for technical and administra­
tive cooperation between the Union for the Protection of New Varieties of Plants 
and the Unions administered by the United International Bureaux for the Protection 
of Industrial, Literary and Artistic Property shall be governed by rules established 
by the Government of the Swiss Confederation in agreement with the Unions concerned." 

At that time, that is, in 1961, BIRPI was under the supervision of the Swiss 
Government. It is to be presumed that it was because it was found desirable to 
establish the same kind of relationship between UPOV and the Swiss Government as 
existed at that time between BIRPI and the Swiss Government that a certain role 
is specified in the last sentence of the Article under consideration (Article 15), 
which provides that the UPOV Office "shall be under the high authority of the 
Swiss Confederation," and in Articles 20(2), 2l(g), 23, 24, 25, 32(2) and (4), 
33(1) and (2), 34(1) and 40(2) of the 1961 Convention. 

In 1967, however, the Convention Establishing the World Intellectual Property 
Organization (WIPO) was adopted. That Convention provided for the replacement of 
BIRPI by WIPO. The said Convention came into effect in 1970. Although still 
existing on paper for those few countries which have not yet ratified or acceded 
to the Stockholm texts of 1967 of the intellectual property conventions, BIRPI has 
in fact ceased to exist. 

Contrary to the situation vis-a-vis BIRPI, the Swiss Government has no super­
visory functions over WIPO. WIPO is supervised by all the Member States, and none 
of them has a special role or status such as Swit~erland had vis-a-vis BIRPI. 

Since its creation, the Council of UPOV--in which all member States are re­
presented--has proved that it can effectively control the program, the budget and 
the Office of UPOV and that it can do so alone. As a matter of fact, the role of 
the Swiss Government proved to be largely formal. In other words, UPOV does not 
seem to need any special supervision by one of its member StateSJ it can be super­
vised through its own Council. Furthermore, UPOV's continued supervision by the 
Swiss Government places it in an inferior situation vis-a-vis WIPO, whose inter­
governmental organs are sovereign. Equality in status between UPOV and WIPO would 
require that the Council of UPOV become sovereign and that the supervisory role 
of the Swiss Government cease. 

These are the reasons for which it is proposed that the last sentence of the 
Article under consideration be omitted. 

For the same reasons, amendments will be proposed in this document to other 
Articles of the present text in which reference is made to the role of the Swiss 
Government as supervisory authority. The present text contains such references 
in Articles 20, 21, 23, 24, 25, 32, 33, 34 and 40. 

It is to be noted that the Government of Switzerland has declared in writing 
that it had no objections to the proposed changes. 
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[Present Text] 

Article 15 

[Organs of the Union] 

The permanent organs of the Union shall 
be: 

(a) the Council; 

(b) the Secretariat General, entitled 
the Office of the International Union for 
the Protection of New Varieties of Plants. 
That Office shall be under the high author­
ity of the Swiss Confederation. 

[New Text] 

Article 15 

Organs of the Union 

The permanent organs of the Union shall 
be: 

(a) the Council, and 

(b) the Secretariat General, entitled 
the Office of the International Union for 
the Protection of New Varieties of Plants. 
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Explanatory Notes on Article 16 

The only amendment proposed is to add in paragraph (1) the word "the" before 
the word "representatives" since the Council does not consist of all representatives, 
but of those representatives who have been duly appointed by. the member States as 
such (or as alternates). 
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[Present Text] 

Article 16 

[Composition of the Council; Votes] 

(1) The Council shall consist of represen­
tatives of the member States of the Union. 
Each member State of the Uni.on shall appoint 
one representative to the .Council and an al­
ternate. 

(2) Representatives or alternates may be 
accompanied by assistants or advisers. 

(3) Each member State of the Union shall 
have one vote in the Council. 

[New Text] 

Article 16 

Composition of the Council; Votes 

(1) [No change, except insert the word "the" 
before the word "representatives."] 

(2) [No change] 

(3) [No change] 
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Explanatory Notes on Article 17 

Ad paragraph (1): As in the original 1961 version of the Convention, the proposetl 
new text provides that the States which have signed but not yet ratified the new 
text will have an ex officio observer status and will be invited to meetings of 
the Council. It was not felt necessary to mention expressly that they have the 
right to speak in a consultative capacity. 

The provision in this paragraph refers only to States not members of the 
Union. The status of the present member States is not affected should they not 
sign, or sign but not ratify, the new text. 

Ad paragraph (2): No amendment is proposed in this paragraph. 
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[Present Text] 

Article 17 

[Observers in Meetin~s of the Council] 

(1) States which have signed b~t not ¥et 
ratified this Convention shall be invited as 
observers to meetings of the Council. Their 
representatives shall be entitled to speak 
in a consultative capacity. 

(2) Other observers or experts may also be 
invited to such meetings. 

[New Text] 

Article 17 

Observers in Meetings of the Council 

(1) States not members of the Union which­
have signed but not yet ratified this Act 
shall be invited as observers to meetings 
of the Council. 

(2) [No change] 
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· ·· ··· ~New Text) 

Article 18 

~Officers of the Council) Officers of ~he Council 

(1) The Council shall elect a President and 
a first Vice-President from among its mem­
bers. It may elect other Vice-Presidents. 
The first Vice-President shall take the place 
of the President if the latter is unable to 
officiate. 

(2) The President shall hold office for 
three years. 

(1) [No change) 

( 2) [No change) 
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Explanatory Notes on Article 19 

No amendment is proposed in this Article. 
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[Present TextJ 

Article 19 

[Meetings of the Council} 

(1) Meetings of the .Council shall, be con­
vened by its President •. 

(2) A regular session of the Council shall 
be held annually. In addition, the Presi­
dent may convene·the Council·at his discre­
tion; he shall convene it, within a period 
of three months, if a third of the member 
States of the Union so request. 

[New Text} 

Article 19 

Meetings of .the C:ouncil 

(1) [No change} 

(2) · [No change} 

069 
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Explanatory Notes on Article 20 

Ad paragraphs (l) and (2) in the present text: As to form, it is proposed to com­
bine paragraphs (l) and (2) of the present text in one new paragraph in the new 
text. As to substance, it is proposed to delete the references to the Swiss Govern­
ment, which means the final part of the first sentence of paragraph (2) and the 
second sentence of paragraph (2) in the present text. For the reasons behind this 
proposal, see the Explanatory Notes on Article 15. 

It is to be noted that, according to Article 22, the majority required for a 
decision under this paragraph is three-fourths. 

Ad paragraph (3) in the present text: It is proposed to delete this paragraph. 
The required majority (three-fourths) would be provided for in Article 22 (see 
that Article). 
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[Present Text] 

Article 20 

[Rules of Procedure of the Council; 
Administrative and Financial Regu­

lations of the Union] 

(1) The Council shall lay down its rules of 
procedure. 

(2) The Council shall adopt the administra­
tive and financial regulations of the Union, 
after having consulted the Government of the 
Swiss Confederation. The Government of the 
Swiss Confederation shall ,be responsible for 
ensuring that the regulations are carried out. 

(3) A majority of three-quarters of the 
member States of the Union shall be required 
for the adoption of such rules and regula­
tions and any amendments to them. 

[New Text] 

Article 20 

Rules of Procedure of the Council; 
Administrative and Financial Regu­

lations of the Union 

The Council shall establish its rules 
of procedure and the administrative and 
financial regulations of the Union. 

[There is no prov~s~on in the new 
text corresponding to paragraph (3) ln the 
present text. l 
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Explanatory Notes on Article 21 

No amendment is proposed in this Article except to replace in the introdu~­
tory line the word "duties" by the word "tasks" and to change the wording of 
paragraph (g). 

As to paragraph (g), it is proposed, for the reasons stated in the Explana­
tory Notes on Article 15, to omit the reference to the Swiss Government. The 
new text would vest in the Council, and only in the Council, the right to appoint 
the Secretary-General and a Vice Secretary-General if the Council finds it neces­
sary to have also a Vice Secretary-General, as it does under the present system 
of cooperation with the World Intellectual Property Organization (WIPO). Before 
appointing a Vice Secretary-General, the Council has to consult the Secretary­
General and has to obtain his agreement on the candidate chosen. The terms of 
appointment of the Secretary-General and of the Vice Secretary-General will, 
according to the proposal, be determined by the Council. As to the other staff, 
see Article 23(3). 

It is to be noted that the majority required for a decision under para­
graph (d) (approval of the budget, fixing of the contributions) would, according 
to Article 22, be three-fourths. 
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[Present Text] 

Article 21 

[Duties of the Council] 

The duties of the Council shall be to: 

(a) study appropriate measures to safe­
guard the interests and to encourage the de­
velopment of the Union; 

(b) examine the annual report on the 
activities of the Union and lay down the pro­
gramme for its future work; 

(c) give to the Secretary-General, 
whose functions are set out in Article 23, 
all necessary directions, including those 
concerning relations with national author­
ities; 

(d) examine and approve the budget of 
the Union and fix the contribution of each 
member State in accordance with the provi­
sions of Article 26; 

(e) examine and approve the accounts 
presented by the Secretary-General; 

(f) fix, in accordance with the provi­
sions of Article 27, the date and place of 
the conferences referred to in that Article 
and take the measures necessary for their 
preparation; 

(g) make proposals to the Government 
of the Swiss Confederation concerning the 
appointment of the Secretary-General and 
senior officials; and 

(h) in general, take all necessary de­
cisions to ensure the efficient functioning 
of the Union. 

[New Text] 

Article 21 

Tasks of the Council 

The tasks of the Council shall be to: 

(a) [No change) 

(b) [No change] 

(c) [No change] 

(d) [No change] 

(e) [No change] 

(f) [No change] 

(g) appoint the Secretary-General; if it 
finds it necessary, appoint a Vice Secretary­
General, after consultation with and the agree­
ment of the Secretary-General; determine the 
terms of appointment of each; 

(h) [No change] 
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Explanatory Notes on Article 22 

The rule in both the present text and the proposed new text is that the 
majority required for the decisions of the Council is a simple one. Both texts 
provide for exceptions. A majority of three-quarters is required in both the 
present text and the proposed new text for decisions made under: 

Article 20: adoption of the rules of procedure of the Council and of the 
administrative and financial regulations of the Union (in the 
present text, by the member States; in the proposed new 
text, by the member States present and voting); 

Article 2l(d): approval of the budget and fixing of the contributions; 

Article 26(5): restoration of voting rights; 

Article 28(3): designation of further languages for use by the Office and in 
certain meetings. 

The same qualified majority is also provided for in the new text for deci­
sions in the following case not provided for in the present text: 

Article 4(4): lowering the obligations of certain States in respect of the 
minimum number of genera or species to be made eligible for 
protection. 

As to Article 27(2), it is to be noted that any departure from the five-year 
periodicity of revision conferences provided for in the present text requires a 
five-sixths majority; in the proposed new text, the convocation of a revision 
conference would require a three-fourths majority. 

As to Article 32(3), it is to be noted that the present text provides for a 
majority of four-fifths for decisions on the accession of a non-member State to 
the Convention; in the proposed new text, decisions of a comparable nature would 
require a three-fourths majority. 

The proposed new text makes it clear that abstentions are not to be considered 
votes. Such a rule is already contained in Section II, second subparagraph, of the 
Rules of Procedure of the Council, as adopted on November 27, 1968 (document 
UPOV/INF/4). 

It is not proposed to provide for a quorum requirement in the Convention. 
The Council will establish the quorum for its decisions in its Rules of Pro­
cedure, and it does not seem to be necessary to state in the Convention that it 
will have to do so. 
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[Present Text] 

Article 22 
as amended by Article I of the 

Additional Act of 1972 

[Majorities Required for Decisions 
of the Council] 

Decisions of the Council shall be taken 
by a simple majority of the members present, 
except in the cases provided for in Articles 
20, 27, 28 and 32, for the vote on the budget, 
for the fixing of the contributions of each 
member State of the Union, for the faculty 
provided for in paragraph (5) of Article 26 
concerning payment of one-half of the con­
tribution correspondinq to Class V and for 
any decision regarding voting rights under 
paragraph (6) of Article 26. In these last 
four cases, the majority required shall be 
three-quarters of the members present. 

[New Text] 

Article 22 

Majorities Required for Decisions 
of the Council 

Any decision of the Council shall re­
quire a simple majority of the votes of 
the members present and voting, provided 
that any decision of the Council under Ar­
ticles 4(4), 20, 2l(d), 26(5) , 27(1), 
28(3) and 32(3) shall require three-fourths 
of the votes of the members present and 
voting. Abstentions shall not be considered 
as votes. 
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Explanatory Notes on Article 23 

Ad paragraph (1): No amendment is proposed in this paragraph. 

Ad paragraph (2): No amendment is proposed in this paragraph. 

Ad paragraph {3): Article 2l(g) deals with the Secretary-General and the Vice 
Secretary-General. As for the other staff, it is proposed that the conditions 
of appointment and employment be fixed in the administrative and financial regu­
lations which are to be adopted by the Council by a three-fourths majority, ac­
cording to Articles 20 and 22. 

As for the reasons for no longer mentioning the Swiss Government, see the 
Explanatory Notes on Article 15. 
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[Present Text] 

Article 23 

[Tasks of the Office of the Union; 
Responsibilities of the Secretary­
General; Appointment of Staff] 

(1) The Office of the Union shall have the 
task of carrying out all the duties and 
tasks entrusted to it by the Council. It 
shall be under the direction of the Secre­
tary-General. 

(2) The Secretary-General shall be respon­
sible for carrying out the decisions of 
the Council. 

He shall submit the budget for the ap­
proval of the Council and shall be respon­
sible for its implementation. 

He shall make an annual report to the 
Council on his administration and a report 
on the activities and financial position of 
the Union. 

(3) The Secretary-General and the senior 
officials shall be appointed, on the propos­
al of the Council, by the Government of the 
Swiss Confederation, which shall determine 
the terms of their appointment. 

The terms of service and the remunera­
tion of other grades in the Office of the 
Union shall be determined by the administra­
tive and financial regulations. 

(1) 

(2) 

[New Text] 

Article 23 

Tasks of the Office of the Union; 
Responsibilities of the Secretary­
General; Appointment of Staff 

[No chanye] 

[No change] 

(3) Subject to the provisions of 
Article 2l(g), the conditions of 
appointment and employment of the 
staff necessary for the efficient 
performance of the tasks of the 
Office of the Union shall be fixed 
in the administrative and financial 
regulations referred to in Article 20. 

IArticle 23A follows] 
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Explanatory Notes on Article 23A 

There is no Article or other provision in the present text that would cor­
respond to this proposed new Article. 

Since it is proposed (see Article 15) that UPOV should no longer be under 
the supervision of the Swiss Government, it seems to be useful, if not necessary, 
to insert provisions, usual in comparable treaties, on UPOV's legal capacity. 
That is what this new Article is intended to achieve. 
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[New Text) 

Article 23A* 

Legal Status 

[There is no Article 23A in the present 
text.) 

(1) The Union shall have legal personality. 

(2) The Union shall enjoy on the territory 
of each member State of the Union, in con­
formity with the laws of that State, such 
legal capacity as may be necessary for the 
fulfilment of the Union's objectives and 
for the exercise of its functions. 

* 

lArticle 24 follows) 

This and the following Articles will have to be renumbered in the final text which will be 
adopted by the Diplomatic Conference. 
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Explanatory Notes on Article 24 

For the reasons stated in the Explanatory Notes on Article 15, it is proposed 
that this Article no longer provide any special role for the Swiss Government. 
On the other hand, it is proposed that the auditing of the accounts be the respon­
sibility of a member State designated, to that effect, by the Council. Such a 
State may be Switzerland, and it would have to be Switzerland as long as 
Switzerland remains (as it is today) the auditor of the accounts of WIPO and the 
administrative cooperation between UPOV and WIPO continues. The proposed new 
text follows closely Article 11(10) of the WIPO Convention. 
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(Present Text] 

Article 24 

[Supervisory Function of the 
Swiss Government] 

The Governn1ent of the Swiss Confedera·­
tion shall supervise the expenditure and 
accounts of the Office of the International 
Union for the Protection of New Varieties of 
Plants. It shall submit an annual report on 
its supervisory function to the Council. 

[New Text] 

Article 24 

Auditing of the Accounts 

The auditing of the accounts of the Union 
shall be effected by a member State of the 
Union as provided in the administrative and 
financial regulations referred to in Article 20. 
Such State shall be designated, with its 
agreement, by the Council. 
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Explanatory Notes on Article 25 

It is proposed that Article 25 of the present text be omitted. 
supervisory role of the Swiss Government ceases--as it would, under 
explained in connection with Article 15--any agreement between UPOV 
organization "for technical or administrative cooperation" could be 
without the agreement of the Swiss Government. 

Once the 
the proposal 
and another 
concluded 

The conclusion of such an agreement could, as far as UPOV is concerned, be 
decided by the Council by virtue of the powers vested in it under Article 2l(h). 

In its December 1977 session, the Council of UPOV expressed the view that 
the omission of Article 25 of the present text of the UPOV Convention should not 
be interpreted as a sign of that Council's desire to discontinue the existing 
arrangements between UPOV and WIPO; on the contrary, the Council of UPOV concluded 
that, should the Diplomatic Conference of Revision decide to omit the said Article, 
it would promptly notify WIPO that it wished to continue the said arrangements 
under an agreement which would have to be negotiated and concluded between UPOV 
and WIPO once the revised new text of the UPOV Ccnvention entered into force. 
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[Present Text] 

Article 25 

[Cooperation with the Unions 

Administered by BIRPI] 

The procedures for technical and admin­
istrative cooperation between the Union for 
the Protection of New Varieties of Plants 
and the Unions administered by the United 
International Bureaux for the Protection of 
Industrial, Literary and Artistic Property 
shall be governed by rules established by 
the Government of the Swiss Confederation in 
agreement with the Unions concerned. 

[New Text] 

[There are no provisions in the new 
text corresponding to Article 25 of the 
present text.] 
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Explanatory Notes on Article 26 

Ad paragraph (1): No amendment is proposed in this paragraph. 

Ad paragraph (2): As to form, it is proposed that the two subparagraphs be iden­
tified by the letters "(a)" and "(b)." 

As to substance, it is proposed to add to the present contribution classes I 
to V ten further classes, without, however, changing the numbers of the present 
five (I, II, III, IV, V) classes or the number of units presently attached to 
each of those five classes. (Not making changes in these respects would allow 
present member States to contribute the same number of units as they do now 
without having to change class.) The new classes (A, B, C, D, Vbis, Vter) would 
increase the proportion between the contributions in the highest and the lowest 
classes (instead of the present 1:5, the proportion would be 1:75) or would pro­
vide for intermediary classes (Ibis, !Ibis, IIIbis, IVbis) between the present 
classes. All this should allow for a more equitable ana-flexible system in 
which each country could more easily choose an appropriate level of contributions. 

No amendment is proposed in the second subparagraph (the new subparagraph (b)) 
of the present paragraph. 

Ad paragraph (3): No amendment is proposed in this paragraph. 

Ad paragraph (4): No amendment is proposed in this paragraph, except that its 
two subparagraphs would be identified by the letters "(a)" and "(b)" and that the 
words "member" and "of the Union" would be omitted in the first sentence since 
at the time the indication of the class is to be made the State is not yet a mem­
ber of the Union. 

Ad paragraph (5) in the present text: In view of the more differentiated system 
of contribution classes proposed under paragraph (2), it does not seem to be 
necessary to provide for a further reduction of contributions by a decision of 
the Council. It is therefore proposed to omit this paragraph. 
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[Present Text] 

Article 26 
as amended by Article II of the 

Additional Act of 1972 

[Finances] 

(1) The expenses of the Union shall be met 
from: 

(a) annual contributions of member 
States of the Union; 

(b) payments received for services 
rendered; and 

(c) miscellaneous receipts. 

(2) For the purpose of determining the 
amount of their annual contributions, the 
member States of the Union shall be divided 
into five classes: 

Class I ......... 5 units 
Class II ......... 4 units 
Class III ......... 3 units 
Class IV ......... 2 units 
Class v ......... l unit 

Each member State of the Union shall 
contribute in proportion to the number of 
units of the class to which it belongs. 

(3) For each budgetary period, the value of 
the unit of contribution shall be obtained 
by dividing the total expenditure to be met 
from the contributions of member States of 
the Union by the total number of units. 

(4) Each member State of the Union shall 
indicate, on joining the Union, the class 
in which it wishes to be placed. Any mem­
ber State of the Union may, however, subse­
quently declare that it wishes to be placed 
in another class. 

Such declaration must be addressed to 
the Secretary-General of the Union at least 
six months before the end of the financial 
year preceding that in which the change of 
class is to take effect. 

(5) At the request of a member State of the 
Union or of a State applying for accession 
to the Convention according to Article 32 
and indicating the wish to be placed in 
Class V, the Council may, in order to take 
account of exceptional circumstances, decide 
to allow such State to pay only one-half of 
the contribution corresponding to Class V. 
Such decision will stand until the State 
concerned waives the faculty granted or de­
clares that it wishes to be placed in an­
other class or until the Council revokes its 
decision. 

[New Text] 

Article 26 

Finances. 

(l) [No change) 

(2) (a) For the purpose of determining the 
amount of their annual contributions, the 
member States of the Union shall be divided 
into the following classes: 

Class A 
Class B 
Class C 
Class D 
Class I 
Class I~ .••.•• 
Class II .•.••.••• 
Class II bis ...•• 
Class III .•••...• 
Class III bis .... 
Class IV ......•.• 
Class IV bis ...•• 
Class V ...•....•. 
Class V bis 
Class V !,er 

15 
12.5 
10 

7.5 
5 
4.5 
4 
3.5 
3 
2.5 
2 
1.5 
l 

units 
units 
units 
units 
units 
units 
units 
units 
units 
units 
units 
units 
unit 

0.6 unit 
0.2 unit 

(b) [Same as the (unnumbered) second sulJ­
paragraph of paragraph (2) of the present 
text. J 

(3) [No change] 

(4) (a) Each State shall indicate, on joining 
the Union, the class in which it wishes to be 
placed. Any member State of the Union may, 
however, subsequently declare that it wishes 
to be placed in another class. 

(b) [Same as the (unnumbered) second sub­
paragraph of paragraph (4) of the present text.] 

[There are no provisions in the new 
text corresponding to paragraph (5) in the 
present text.) 
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[Explanatory Notes on Article 26, continued] 

Ad paragraph (6) in the present text (paragraph (5) in the new text): No amend­
ment is proposed in this paragraph. Any decision of the Council under this parq­
graph would require a majority of three-fourths (see Article 22). 
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[Article 26, continued] 

[Present Text] 

(6) A member State of the Union which is in 
arrears in the payment of its contributions 
may not exercise its right to vote in the 
Council if the amount of its arrears equals 
or exceeds the amount of the contributions 
due from it for the preceding two full 
years, but it shall not be relieved of its 
obligations under this Convention, nor shall 
it be deprived of any other rights thereun~ 
der. However, the Council may allow such 
State to continue to exercise its right to 
vote if, and as long as, the Council is sat­
isfied that the delay in payment is due to 
exceptional and unavoidable circumstances. 

[New Text] 

(5) [Same as paragraph (6)" of the present 
text.] 
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Explanatory Notes on Article 27 

Ad paragraph (1): Experience has showr; that rules which require periodic revi­
~ions--once ~very five years--are not nractical since the need for revision may 
arise less frequently or more frequently than once every five years. Consequently, 
it is proposed to abandon the notion of periodicity contained in this paragraph 
and the rule according to which each period is generally five years long. 

The rule concerning the required majority would be found in Article 22 (see 
that Article) • it would lower the majority from five-sixths to three-fourths. 

Ad paragraph (2) in the present text: It is proposed to omit this paragraph since 
its provisions will be contained in the new paragraph (1). 

Ad paragraph (3) in the present text (paragraph (2) in the new text): No amend­
ment is proposed in this paragraph other than to abandon its division into two 
subparagraphs, which is hardly justified by the content. 

Ad paragraph (4) in the present text: It is proposed to omit this paragraph, 
which, besides being unclear in several points, is unusual in international con­
ventions. The conditions of the entry into force of revised texts of international 
conventions should be fixed by the revision conference since the composition and 
the will of the member States may well vary from one revision conference to another. 
It is to be noted that Article III of the Additional Act of 1972, which constituted 
the first revision of the Convention of 1961, already deviates from the rules con­
tained in the paragraph under consideration. 
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[Present Text] 

Article 27 

[Revision of the Convention] 

(1) This Convention shall be reviewed per­
iodically with a view to the introduction of 
amendments designed to improve the working 
of the Union. 

(2) For this purpose, conferences shall be 
held every five years, unless the Council, 
by a majority of five-sixths of the members 
present, considers that the convening of 
sucn a conference should be brought forward 
or postponed. 

(3) The proceedings of a conference shall 
be effective only if at least half of the 
member States of the Union are represented 
at it. 

A majority of five-sixths of the member 
States of the Union represented at the con­
ference shall be required for the adoption 
of a revised text of the Convention. 

(4) The revised text shall enter into 
force, in respect of member States of the 
Union which have ratified it, when it has 
been ratified by five-sixths of the member 
States of the Union. It shall enter into 
force thirty days after the deposit of the 
last of the instruments of ratification. 
If, however, a majority of five-sixths of 
the member States of the Union represented 
at the conference considers that the re­
vised text includes amendments of such a 
kind as to preclude, for member States of 
the Union which do not ratify the revised 
text, the possibility of continuing to be 
bound by the former text in respect of the 
other member States of the Union, the re­
vised text shall enter into force two years 
after the deposit of the last of the instru­
ments of ratification. In such case, the 
former text shall, from the date of such 
entry into force, cease to bind the States 
which have ratified the revised text. 

[New Text] 

Article 27 

Revision of the Convention 

(1) This Convention may be revised by a 
conference of the member States of the 
Union. The convocation of such conference 
shall be decided by the Council. 

{2) [Same as paragraph (3) of the present 
text, except that the two subparagraphs in 
the present text will constitute a single 
paragraph.] 

[See Articles 32A and 32B of the 
new text.] 
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Explanatory Notes on Article 28 

Ad paragraph (1): No amendment is proposed in this paragraph. 

Ad paragraph (2): No amendment is proposed in this paragraph. 

Ad paragraph (3): The rule concerning the required majority would be transferred 
to Article 22 (see that Article). 
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[Present Text) 

Article 28 

[Languages To Be Used by the Office 
and in the Council) 

( l) The English, French and German language's · 
shall be used by the Office of the Union in 
carrying out its duties. 

(2) Meetings of the Council and of revision 
conferences shall be held in the three lan­
guages. 

(3) If the need arises, the Council may de­
cide, by a majority of three-quarters of the 
members present, that further languages 
shall be used. 

(1) 

( 2) 

[New Text] 

Article 28 

Languages To Be Used by the Office 
and in the Council 

[No change) 

[No change] 

(3) If the need arises, the Council may de­
cide that further languages shall be used. 
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Explanatory Notes on Article 29 

It is proposed to delete the second (unnumbered) paragraph since it is 
considered that the interests of the member States are already sufficiently 
safeguarded by the provisions of the first paragraph. 
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[Present Text] 

Article 29 

[Special Agreements for the Protection 
of New Varieties of Plants] 

Member States of the Union reserve the 
right to conclude among themselves special 
agreements for the protection of new vari­
eties of plants, in so far as such agree­
ments do not contravene the provisions of 
this Convention. 

Member States of the Union which have 
not taken part in making such agreements 
shall be allowed to accede to them at their 
request. 

[New Text] 

Article 29 

Special Agreements for the Protection 
of New Varieties of Plants 

[No change in the first (unnumbered} 
paragraph.] 

[Omit the second (unnumbered} para­
graph.] 
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Explanatory Notes on Article 30 

Ad paragraph (1): No amendment is proposed in this paragraph, except to merge 
the two unnumbered subparagraphs in the present text. 

Ad paragraph (2): It is proposed to omit the word "new." For explanations, see 
the Explanatory Notes on Article 1(1). Furthermore, the following drafting 
changes are proposed in the English text: "special agreements" is to be replaced 
by "contracts" and "member States of the Union" by "competent authorities of the 
member States of the Union." 

Ad paragraph (3): It is proposed to omit the word "member" in the English text 
as that word has no counterpart either in the original French text or in the 
German text. 
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[Present Text] 

Article 30 

[Implementation of the Convention 
on the Domestic Level; Special 
Agreements on the Joint utilisa­
tion of Examination Services] 

(1) Each member State of the Union shall 
undertake to adopt all measures necessary 
for the application of this Convention. 

In particular, each member State shall 
undertake to: 

(a) ensure to nationals of the other 
member States of the Union appropriate le­
gal remedies for the effective defence of 
the rights provided for in this Convention; 

(b) set up a special authority for 
the protection of new varieties of plants 
or to entrust their protection to an exist­
ing authority; and 

(c) ensure that the public is informed 
of matters concerning such protection, in­
cluding as a minimum the periodical publica­
tion of the list of titles of protection 
issued. 

(2) Special agreements may also be con­
cluded between member States of the Union, 
with a view to the joint utilisation of the 
services of the authorities entrusted with 
the examination of new varieties in accor­
dance with the provisions of Article 7 and 
with assembling the necessary reference col­
lections and documents. 

(3) It shall be understood that, on depos­
iting its instrument of ratification or ac­
cession, each member State must be in a 
position, under its own domestic law, to 
give effect to the provisions of this Con­
vention. 

[New Text] 

Article 30 

Implementation of the Convention 
on the Domestic Level; Contracts 
on the Joint Utilisation of Exami­
nation Services 

(1) [No change, except that the two sub­
paragraphs in the present text will con­
stitute a single paragraph.] 

(2) Contracts may be concluded between the 
competent authorities of the member States 
of the Union, with a view to the joint utili­
sation of the services of the authorities 
entrusted with the examination of varieties 
in accordance with the provisions of Article 7 
and with assembling the necessary reference 
collections and documents. 

(3) [No change, except omit the word 
"member" in the English text.] 
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Explanatorv Notes on Article 31 

Ad paragraph (1): The proposed new text would enable any member State, and also 
any other State represented in the Diplomatic Conference adopting this Act, to 
sign the Act. This provision parallels the present text of the Convention, which 
enabled all States that were represented in the Diplomatic Conference in 1961 
to sign the text of 1961. Allowing this category of non-member States to sign 
seems to be justified by the fact that most, if not all, of the States which are 
expected to fall into this category have actively participated in the preparatory 
work for the revision and, according to the proposed Rules of Procedure of the 
Diplomatic Conference, will have the possibility of actively participating in 
the said Conference. 

Finally, States signing the new Act will rightly consider themselves 
authors of the new Act, and this fact may make it easier for them to ratify it 
in due course. 

Considering that the Diplomatic Conference is scheduled for October 1978, 
the date proposed in the new text would leave the revised Act open for signature 
for roughly one year. 

Ad paragraph (2) in the present text: There would be no paragraph (2) in the new 
text. The matters dealt with in paragraph (2) of the present text would be dealt 
with in Article 32 of the new text. 

Ad paragraph (3) in the present text: There would be no paragraph (3) in the new 
text. The matters dealt with in paragraph (3) of the present text would be dealt 
with in Article 32A of the new text. 
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[Present Text] 

Article 31 

[Signature and Ratification; 
Entry Into Force] 

(1) This Convention shall be open for sig­
nature until December 2, 1962, by States 
represented at the Paris Conference for the 
Protection of New Varieties of Plants. 

(2) [See opposite Article 32 of the new 
text.] 

(3) [See opposite Article 32A of the new 
text.] 

[New Text] 

Article 31 

Signature 

This Act shall be open for signature 
by any member State of the Union and any 
other State which was represented in the 
Diplomatic Conference adopting this Act. 
It shall remaln open for signature until 
October 31, 1979. 

[For the provision corresponding to 
paragraph (2) of the present text, see Ar­
ticle 32 of the new text.] 

[For the provision corresponding to 
paragraph (3) of the present text, see Ar­
ticle 32A of the new text.] 
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Explanatory Notes on Article 32 

Ad paragraph (l) in the new text: Paragraph (l) is in conformity with estab- lb­
lished practice. 

Ad paragraph (2) in the new text: Whereas the present texts provide that the 
instruments of ratification or accession have to be deposited with the Govern­
ment of France or Switzerland (see Articles 31(2) and 32(4) of the 1961 Conven­
tion and Article V(S) of the 1972 Additional Act), it is proposed that, in 
respect of the new Act, they be deposited with the Secretary-General. The other 
depositary functions (see Articles 32(4), 33(1) and (2), 34(1) and 40(2) of the 
Convention of 1961 and Articles V{S) and VIII{l) and {5) of the Additional Act 
of 1972) should also be entrusted to the Secretary-General to the extent that 
there are corresponding functions in the new Act. 

Such a change is proposed mainly for the following reasons: 

(i) The prevailing contemporary practice is that, as regards treaties con­
cluded under the aegis of an intergovernmental organization, the depositary func­
tions are entrusted to the Head of the Secretariat of that organization. This 
is the case, for example, for most treaties concluded under the aegis of the 
United Nations and the specialized agencies, including the World Intellectual 
Property Organization (WIPO). 

(ii) Entrusting the depositary functions to the Head of the Secretariat of 
the intergovernmental organization concerned is a highly practical solution. The 
receiving of instruments and their notification are routine matters in any inter­
national secretariat. Advice to governments intending to deposit instruments is 
readily available. Once the instrument _ ~eceived, it can be notified not only 
to the Ministries of Foreign Aff~irs of the member s~~tes, but also directly to the 
services in charge of the plant variety protection. 

Ad paragraph (3) in the new text: This proposed new paragraph would apply to 
non-member States which have not signed the new Act. It would not apply to any 
member State, whether it has signed the new Act or not, and it would not apply 
to any non-member State which has signed the new Act. It would ensure that anv 
non-signatory non-member State would have to seek and receive the advice of the 
Council as far as the conformity of its laws with the provisions of this Act are 
concerned and that the instrument of accession could only be deposited if the 
Council, by a majority of three-fourths (see Article 22 above), decides to give 
a positive advice in respect of the conformity of the laws of such State with the 
provisions of the Convention as amended by this Act. 
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[Present Text] 

Article 31 

[ ••• Ratifications ... ] 

(1) [See opposite Article 31 of the 
new text.] 

(2) This Convention shall be subject to 
ratification; instruments of ratification 
shall be deposited with the Government of 
the French Republic, which shall notify 
such deposit to the other signatory States. 

(3) [See opposite Article 32A of the 
new text.] 

Article 32 

[Accession; Entry Into Force] 

(1) This Convention shall be open to ac­
cession by non-signatory States in accor­
dance with the provisions of paragraphs (3) 
and (4) of this Article. 

(2) Applications for accession shall be 
addressed to the Government of the Swiss 
Confederation, which shall notify them to 
the member States of the Union. 

(3) Applications for accession shall be 
considered by the Council having particular 
regard to the provisions of Article 30. 

Having regard to the nature of the de­
cision to be taken and to the difference in 
the rule adopted for revision conferences, 
accession by a non-signatory State shall be 
accepted if a majority of four-fifths of 
the members present vote in favour of its 
application. 

Three-quarters of the member States of 
the Union must be represented when the vote 
is taken. 

(4) In the case of a favourable decision, 
the instrument of accession shall be depos­
ited with the Government of the Swiss Con­
federation, which shall notify the member 
States of the Union of such deposit. 

Accession shall take effect thirty days 
after the deposit of such instrument. 

[New Text] 

Article 32 

Ratification; Accession 

(1) Any State shall express its consent to 
be bound by this Act by the deposit of 

(a) its instrument of ratification, 
if it has signed this Act, or 

(b) its instrument of accession, if it 
has not signed this Act. 

(2) [See below] 

(3) Any State which is not a member of the 
Union and which has not signed this Act shall, 
before depositing its instrument of accession, 
ask the Council to advise it in respect of 
the conformity of its laws with the provisions 
of this Act. If the decision embodying the 
advice is positive, the instrument of accession 
may be deposited. 

(2) Instruments of ratification or accession 
shall be deposited with the Secretary-General. 

[For the provision corresponding to the 
second subparagraph of the present text, see 
Article 32A of the new text.] 

[Article 32A follows] 
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Explanatory Notes on Article 32A 

Ad paragraph (1) in the new text: The Convention of 1961 required three 
ratifications for its entry into force. It is proposed that the new Act enters 
into force if five States have ratified or acceded to it. In order to ensure 
that this Act will not enter into force without having been ratified, or acceded 
to, by an adequate number of "old" member States, i.e., States party to the 
Convention of 1961, as amended by the Additional Act of 1972, it is proposed to 
provide that at least three of the States causing the entry into force of this 
Act must be such "old" member States. 

Ad paragraph (2) in the new text: This paragraph would lead to practically the 
same results as Article 31(3), second sentence, and Article 32(4), of the present 
text. 

Ad paragraph (3) in the new text: This paragraph would "close" the Convention 
of 1961, as amended by the Additional Act of 1972, once the new Act enters into 
force. Such closing seems to be desirable in order not to perpetuate the 
possibility of applying different texts among member States or, once the new Act 
applies among all member States, of reviving the old texts through accession to 
them by States which formerly were not members of UPOV. 
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[Present Text] 

Article 31 

[ .•• Entry Into Force] 

(1) [See opposite Article 31 of the new 
text.] 

(2) [See opposite Article 32 of the new 
text.] 

(3) When the Convention has been ratified 
by at least three States, it shall enter 
into force in respect of those States thir­
ty days after the deposit of the third in­
strument of ratification. It shall enter 
into force, in respect of each State which 
ratifies thereafter, thirty days after the 
deposit of its instrument of ratification. 

Article 32 

[ ••. Entry Into Force] 

(1), (2) and (3) , first subparagraph [See 
opposite Article 32 of the new text.] 

[ (4) , second subparagraph] Accession 
shall take effect thirty days after the 
deposit of such instrument [of accession]. 

[New Text] 

Article 32A 

Entry Into Force; Closing of Earlier Texts 

(1) This Act shall enter into force one month 
after the following two conditions are ful­
filled: 

(i) the number of instruments of ratifi­
cation or accession deposited is net less than 
five, 

(ii) not less than three of the said in­
struments are instruments deposited by States 
party to the Convention of 1961 as amended by 
the Additional Act of 1972. 

(2) In respect of any State depositing its 
instrument of ratification or accession after 
the conditions referred to in paragraph (1) 
have been fulfilled, this Act shall enter in­
to force one month after the deposit of the 
instrument of the said State. 

(3) Once this Act enters into force according 
to paragraph (1), no State may accede to the 
Convention of 1961 as amended by the Addi­
tional Act of 1972. 

[Article 32B follows] 
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Explanatory Notes on Article 32B 

This new Article would achieve two things: first, it would regulate 
the relations among States which became members of ·the Union by ratifying 
or acceding to the "old texts," that is, the Convention of 1961 as amended 
by the Additional Act of 1972 ("old members"), where some of them are 
already bound by the new Act but the others are not yet bound by the ·new 
Act; second, it would allow the establishment of treaty relations between old 
members not yet bound by the new Act and States which become members of UPOV 
by ratifying or acceding to the new Act (and the new Act only) ("new members"). 

As to the first relationship, the solution is proposed in paragraph (1). 
Simply stated, it means that, as between any old member already bound by the 
new Act and any old member not (yet) bound by the new Act, the old texts con­
tinue to apply. 

As to the second relationship, i.e., the relationship between old members 
not yet bound by the new Act and new members, it has to be recognized that there 
is no legal basis for an automatic relationship since they are bound by different 
texts. Paragraph (2), however, would offer the possibility of creating a rela­
tionship. The initiative would lie with the old members. If an old member de­
clares that it wishes to create such a relationship, then, such a relationship 
would come into existence and it would consist of the application 

(i) of the old texts by the old member not yet bound by the new Act in its 
relations with the new members; 

(ii) of the new Act by the new members in their relations with any old 
member which has made such a declaration. 

Thus, there could be protection in both directions, although the content 
of such protection would differ slightly in each case.* The proposed solution 
would have the great advantage that protection among all the members of UPOV 
could start much earlier thap would be the case if it were necessary to wait 
until all the old members became bound by the new Act. 

As to the role of the Secretary-General as depositary, see the Explanatory 
Note on Article 32(2). 

* The only situation in which there would be no protection would be that 
between old members not making the declaration and new members. 
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[Present Text] 

[There is no provision in the present 
text which would correspond to this Article.] 

[New Text] 

Article 32B 

Relations Between States 
Bound by Different Texts 

(1) Any member State of the Union which, 
on the day on which this Act enters into 
force with respect to that State, is 
bound by the Convention of 1961 as amend­
ed by the Additional Act of 1972 shall, 
in its relations with any other member State 
of the Union which is not bound by this Act, 
continue to apply, until the present Act 
enters into force also with respect to that 
other State, the said Convention as amended 
by the said Additional Act. 

(2) Any member State of the Union not 
bound by this Act but bound by the Convention 
of 1961 as amended by the Additional Act of 
1972 ("the former State") may declare, in 
a notification addressed to the Secretary­
General, that it shall apply the said Con­
vention as amended by the said Additional 
Act in its relations with any State bound by 
this Act which becomes a member of the Union 
through ratification of or accession to this 
Act ("the latter State"); as from the be­
ginning of one month after the date of any 
such notification and until the entry into 
force of this Act with respect to the former 
State, the former State shall apply the Con­
vention of 1961 as amended by the Additional 
Act of 1972, in its relations with any such 
latter State, whereas any such latter State 
shall apply this Act in its relations with 
the former State. 

[Article 33 follows] 
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Explanatory Notes on Article 33 

Ad paragraph (1): In the proposed new text, this paragraph deals only with States 
which become members of the Union through ratification of or accession to the re­
vised Act ("new members") since those States which have become members of the 
Union through ratification of or accession to the existing texts ("old members") 
have already complied with the obligation of communicating the list of genera 
and species to which they apply the Convention. The reference to the admission 
procedure is omitted since the new Act would not provide for such a procedure 
(see the Explanatory Notes on Article 32(3)). The matters dealt with in these­
cond sentence of paragraph (1) in the present text would be dealt with in para­
graph (2) (ii) of the proposed new text. As to the words "on the entry into force 
of this Act," it is to be noted that, according to Article 4(3) of the proposed 
new text, any new member State must apply the provisions of the Convention to at 
least five genera or species on the date on which the Act enters into force on 
its territory. .As to the transfer of the depositary functions to the Secretary­
General, see the Explanatory Hates on Article 32(2). 

Ad paragraph (2) in the new text: The introductory words correspond in substance 
to paragraph (3) of the present text. As to the transfer of the depositary 
functions to the Secretary-General, see the Explanatory Notes on Article 32(2). 

Item (i) corresponds to paragraph (2) of the present text. 

Item (ii) corresponds in substance to the second sentence of paragraph (1) 
of the present text. Paragraph (4) of Article 4 in the present text, or para­
graph (3) of Article 3 in the proposed new text, deals with the possibility of 
establishing reciprocity among member States not protecting the same genus or 
species. 

Item (iii) refers to Article 4(4) and (5) in the new text, by which the Coun­
cil is authorized to decide to reduce, in special cases, the minimum numbers of 
genera or species to which States, when becoming members of the Union, and later 
within certain periods, must apply the Convention--or to prolong those periods-­
thus permitting States in whose favor such decisions have been taken to deposit 
their instruments of ratification or accession, or to remain members of the Union, 
without applying the Convention to the minimum numbers of genera or species with­
in certain periods as provided for under paragraph (3) of Article 4 in the new 
text. 

Item (iv) refers to Article 5(4), first sentence, which allows any Con­
tracting State to grant rights more extensive than those requested by the Con­
vention, particularly in connection with the "marketed product." 

Item (v) refers to Article 5(4), second sentence, which allows for reci­
procity in the case of a State having made use of the faculty dealt with in 
the preceding item. 

Item (vi) refers to Article 6(1) (b) (i), which, in the proposed new text, 
allows a member State to grant a "grace period" of one year (see the Explana­
tory Notes on Article 6(1) (b)). 

Item (vii) refers to Article 8, which provides for the minimum terms of 
protection. 
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[Present Text] 

Article 33 

[Communications Indicating the Genera 
and Species Eligible for Protection] 

(1) When ratifying this Convention, in the 
case of a signatory State, or when submit­
ting an application for accession, in the 
case of any other State, each State shall 
give, in the first case to the Government 
of the French Republic and in the second 
case to the Government of the Swiss Confe­
deration, the list of genera or species in 
respect of which it undertakes to apply the 
provisions of the Convention in accordance 
with the requirements of Article 4. In ad­
dition, it shall specify, in the case of 
genera or species referred to in paragraph (4) 
of that Article, whether it intends to avail 
itself of the option of limitation available 
under that provision. 

(2) Each member State of the Union which 
subsequently decides to apply the provisions 
of this Convention to other genera or spe­
cies shall communicate the same information 
as is required under paragraph (1) of this 
Article to the Government of the Swiss Con­
federation and to the Office of the Union, 
at least thirty days before its decision 
takes effect. 

(3) The Government of the French Republic 
or the Government of the Swiss Confedera­
tion, as the case may be, shall immediately 
communicate to all the member States of the 
Union the information referred to in para­
graphs (1) and (2) of this Article. 

[New Text] 

Article 33 

Communications Concerning the 
Genera and Species Protected; 
Information To Be Published 

(1) When depositing its instrument of rati­
fication of or accession to this Act, each 
State which is not a member of the Union 
shall notify the Secretary-General of the 
list of the genera and species to which, on 
the entry into force of this Act in respect 
of that State., it --w.ill .apply the provis:ions 
of this Convention. 

(2) The Secretary-General shall, on the ba­
sis of communications received from each 
member State concerned, publish information 

(i) on the extension of the application 
of the provisions of this Convention to addi­
tional genera and species after the entry in­
to force of this Act in respect of that State, 

(ii) on any use of the faculty provided 
for in Article 3(3), 

(iii) on the use of any faculty granted 
by the Council pursuant to Article 4(4) or 
(5), 

(iv) on any use of the faculty provided 
for in Article 5(4), first sentence, with an 
indication of the nature of the more exten­
sive rights and with a specification of the 
genera and species to which such rights apply, 

(v) on any use of the faculty provided 
for in Article 5(4), second sentence, 

(vi) on the fact that the law of the 
said State contains a provision allowed by 
Article 6(1) (b) (i), and the length of the 
period allowed by such provision, 

(vii) on the length of the period re­
ferred to in Article 8 if such period is 
longer than the fifteen years and the eight­
een years, respectively, referred to in 
that Article. 
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Explanatory Notes on Article 34 

It is proposed to adapt the prov~s~ons of this Article to similar, more 
recent provisions in other conventions in the field of intellectual property, 
in particular to Article 24 of the Paris Convention for the Protection of In­
dustrial Property of March 20, 1883, as revised in Stockholm on July 14, 1967. 
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[Present Text] 

Article 34 

[Territories] 

(1) Every member State of the Union, either 
on signing or on ratifying or acceding to 
this Convention, shall declare whether the 
Convention applies to all or to a part of 
its territories or to one or more or to all 
of the States or territories for which it is 
responsible. 

This declaration may be supplemented at 
any time thereafter by notification to the 
Government of the Swiss Confederation. Such 
notification shall take effect thirty days 
after it has been received by that Govern­
ment. 

(2) The Government which has received the 
declarations or notifications referred to in 
paragraph (1) of this Article shall communi­
cate them to all member States of the Union. 

[See Article 40(3) of the present text.] 

[See the second sentence of second sub­
paragraph of paragraph (1) above.] 

[New Text] 

Article 34 

'l'err1.t0r1es 

(1) Any State may declare in its instrument. 
of ratification or accession, or may inform 
the Secretary-General by written notificaticn 
any time thereafter, that this Act shall be 
applicable to all or part of those territories, 
designated in the declaration or notification, 
for the external relations of which it is 
responsible. 

[See paragraph (5) of Article 41 of 
~he new text. ] 

(2) Any State which has made such a decla­
ration or given such a notification may, at 
any time, notify the Secretary-General that 
this Act shall cease to be applicable to all 
or part of such territories. 

(3) (a) Any declaration made under para­
graph (1) shall take effect on the same date 
as the ratification or accession in the in­
strument of which it was included, and any 
notification given under such paragraph shall 
take effect three months after its notifica­
tion by the Secretary-General. 

(b) Any notification given under para­
graph (2) shall take effect twelve months 
after its receipt by the Secretary-General. 

IArticle 34A follows] 
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Explanatory Notes on Article 34A 

This new Article would constitute a limited exception to the rules contained 
in the second sentence of Article 2(1), in Article 6(1) and in Article 8. 

Ad paragraph (1): In the United States of America, two forms of plant breeders' 
rights are granted according to two different laws by two different authorities: 
special titles of plant protection are granted by the Plant Variety Protection 
Office for sexually reproduced plants on the basis of the Plant Variety Protection 
Act, whereas plant patents are granted by the Patent and Trademark Office for 
vegetatively reproduced plants on the basis of the Patent Act. These two forms 
of protection are the result of historical developments. It would be hardly 
possible to change this system, which is working satisfactorily. Its maintenance 
would cause no inconvenience for other member States of UPOV should the United 
States of America itself become a member of UPOV. The proposed new provision 
would provide the possibility for the United States of America to become a member 
of UPOV without the need of changing its national law in this respect. 

Ad paragraph (2): Where, as in the United States of America, plant patents are 
granted only for certain categories of plants, and special titles of protection 
for other plants, it hardly seems to be possible to amend the patent legislation 
so as to conform to the rules on novelty which are contained in paragraph (l) of 
Article 6 and to the rules on the minimum period of protection which are contained 
in Article 8. The corresponding rules of the patent legislation are applicable to 
the totality of patent applications, of which applications for the grant of plant 
patents form only an extremely small proportion. Moreover, it would be difficult 
to amend the patent legislation only as far as plant patent applications are con­
cerned since the number of these applications is rather small. It is for this 
reason that it is proposed to allow such a State to continue the application of the 
novelty criteria and the term of protection of the patent legislation to the var­
ieties protected in the form of patents. 

Ad paragraph (3): This paragraph would allow the withdrawal of the notification 
provided for in paragraph (1). 
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[There is no Article 34A in the present t~~t.J 
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[New Text] 

Article 34A 

Exceptional Rules' for Protection 
Under Two Forms 

(1) Notwithstanding the provisions of para­
graph (1) of Article 2, any State which, at 
the date of opening for signature of this 
Act, provides for protection under different 
forms for sexually reproduced and for vege­
tatively propagated varieties of one and the 
same genus or species may continue to do so 
if, at the time of signing this Act or of 
depositing its instrun~nt of ratification 
of or accession to this Act, it notifies 
the Secretary-General of the Union of that 
fact. 

(2) Where, in· a member State of the Union 
to which the preceding paragraph applies, 
protection is sought under patent legis­
lation, the said State may apply the novelty 
criteria and the period of protec~io~ ot 
the patent legislation to the var~et~es 
protected thereunder, notwithstanding the 
provisions of Articles 6 ana 8. 

(3) The said State may, at any time, notify 
the Secretary-General of the withdrawal of 
the notification it has given under para­
graph (1). Such withdrawal shall take 
effect on the date which the State shall 
indicate in its notification of withdrawal. 

[~rticle 35 follows] 
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Explanatory Notes on Article 35 

This Article is intended to protect the interests of a breeder who has 
started the commercialization of a variety without knowing that such commercial­
ization might destroy the novelty of the variety since he could not know in 
advance when the provisions of the Convention would be applicable to the 0enus 
and species to which that variety belongs. The present text makes an exception 
as to varieties (of recent creation) existing at the date of entry into force of 
the Convention in respect of the interested State; the proposed new text would 
make the exception as to varieties (of recent creation) existing at the date on 
which such State applies for the first time the provisions of the Convention to 
the genus or species to which the variety in question belongs. That date will 
be the date of entry into force of the Convention if the genus or species is 
among those which the State protects when it becomes a member of the Union; it 
will be a later date if the genus or species is one to which the State extends 
protection later. 



1 1 1 
DC/3 

.\nnex I, page 89 

[Present Text] 

Article 35 

[Transitional Limitation of the 
Requirement of Novelty] 

Notwithstanding the provisions of Article 6, 
any member State of the Union may, without there­
by creating an obligation for other member States 
of the Union, limit the requirement of novelty 
laid down in that Article, with regard to varie­
ties of recent creation existing at the date of 
entry into force of this Convention in respect 
of such State. 

[New Text] 

Article 35 

Transitional Limitation of the 
Requirement of Novelty 

Notwithstanding the provisions of Article 6, 
any member State of the Union may, without there­
by creating an obligation for other member States 
of the Union, limit the requirement of novelty 
laid down in that Article, with regard to varie­
ties of recent creation existing at the date on 
which such State applies the provisions of this 
Convention for the first time to the genus or 
species to which such varieties belong. 
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Explanatory Notes on Article 36 

Ad paragraph (1): It is proposed to omit the word "new" in the term "a nevi 
variety" and the words "or his successor in title" wherever they appear. For 
explanations, see the Explanatory Notes on Article 1(1). 

Ad paragraph (2): It is proposed to omit the words "or his successor in title." 
For explanations, see the Explanatory Notes on Article 1(1). 
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[Present Text] 

Article 36 

[Transitional Rules Concerning the 
Relationship Between Variety 

Denominations and Trade Marks] 

(1) If, at the date of entry into force of 
this Convention in respect of a member State 
of the Union, the breeder of a new variety 
protected in that State, or his successor in 
title, enjoys in that State the protection 
of the denomination of that variety as a 
trade mark for identical or similar products 
within the meaning of trade mark law, he may 
either renounce the protection in respect of 
the trade mark or submit a new denomination. 
If a new denomination has not been submitted 
within a period of six months, the breeder 
or his successor in title may not continue 
to assert his right to the trade mark for 
the above-mentioned products. 

(2) If a new denomination is registered for 
the variety, the breeder or his successor in 
title may not prohibit the use of the previ­
ous denomination by persons obliged to use it 
before the entry into force of this Conven­
tion, until a period of one year has expired 
from the publication of the registration of 
the new denomination. 

[New Text] 

Article 36 

Transitional Rules Concerning the 
Relationship Between Variety 
Denominations and Trade Marks 

(1) [No change, except omit the word 
"new" in the term "a new variety" and 
the words "or his successor in title" 
wherever they appear.] 

(2) [No change, except omit the words · 
"or his successor in title."] 

[Article 36A follows] 
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Explanatory Notes on Article 36A 

This new Article would constitute a limited exception to the rule contained 
in Article 13(2), which provides that no denomination may "consist solely of 
figures." 

Ad paragraph (1): In a number of States which are interested in joining the 
Union, breeders are allowed to designate their varieties by a series of figures. 
Such denominations have become customary in those States, at least with respect 
to certain genera or species, and any prohibition of such practice would probably 
constitute, for those States, an unsurmountable obstacle to joining the Union. 
It is therefore proposed that such States be permitted to derogate from the 
above-mentioned provision of Article 13(2). 

The proposed permission would be as restricted as possible. The admission 
of numerical denominations must be established practice and not merely sporadic 
or exceptional. Such practice must be established at the date of opening the 
revised Act for signature. This date has been preferred to the date of ratifica­
tion or accession by a State in order to avoid making numerical denominations 
established practice between the date of opening for signature of the revised 
Act and the date of ratification or accession. 

Ad paragraph (2): This paragraph would allow the withdrawal of the notification 
provided for in paragraph (1). 
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[Present Text] 

[There is no Article 36A in the present 
text] 

[New Text] 

Article 36A 

Exceptional Rules for the Use of 
Denominations Consisting Solely of Figures 

(1) Notwithstanding the provisions of 
paragraph (2) of Article 13, any State 
which, at the date of opening for signa­
ture of this Act, has the established prac­
tice of admitting variety denominations 
consisting solely of figures may continue 
such practice in respect of all or certain 
genera and species if, at the time of 
signing this Act or of depositing its in­
strument of ratification or accession to 
this Act, it notifies the Secretary-General 
of the Union of its intention to do so and, 
unless it intends to do so in respect of 
all genera or species, of the genera and 
species in respect of which it intends to 
continue the said practice. 

(2) The said State may, at any time, notify 
the Secretary-General of the withdrawal of 
the notification it has made under para­
graph (1). Such withdrawal shall take 
effect on the date which the State shall 
indicate in its notification of with­
drawal. 

[Article 37 follows] 
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[Preservation of Existing Rights] 
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This Convention shall not affect exist­
ing rights under the national laws of. member 
States of the Union or under agreements con­
cluded between such States. 
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[New Text] 

Article 37 

Preservation of Existing Rights 

[No chC:mge] 
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Explanatory Notes on Article 38 

Ad paragraph (1): No amendment is proposed in this paragraph. 

Ad paragraphs (2) to (6): Providing for compulsory arbitration, as does the present 
text, might be an insurmountable obstacle preventing certain States from ratifying 
or acceding to the UPOV Convention. In order to avoid this risk it is proposed 
to replace the present provisions in paragraph (2)--under which arbitration pro­
ceedings may be invoked by one of the parties concerned only--by a clause providing 
for arbitration on the request of a11 the oarties concerned. Under these con­
ditions, paragraphs (3) to (6) should be omitted. 
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[Present Text] 

Article 38 

[Settlement of Disputes] 

(l) Any dispute between two or more member 
States of the Union concerning the interpre­
tation or application of this Convention 
which is not settled by negotiation shall, 
at the request of one of the States con­
cerned, be submitted to the Council, which 
shall endeavour to bring about agreement 
between the member States concerned. 

(2) If such agreement is not reached within 
six months from the date when the dispute 
was submitted to the Council, the dispute 
shall be referred to an arbitration tribunal 
at the request of one of the parties con­
cerned. 

(3) The tribunal shall consist of three ar­
bitrators. 

Where two member States are parties to 
a dispute, each of those States shall appoint 
an arbitrator. 

Where more than two member States are 
parties to a dispute, two of the arbitrators 
shall be appointed by agreement among the 
States concerned. 

If the States concerned have not ap­
pointed the arbitrators within a period of 
two months from the date on which the re­
quest for convening the tribunal was notified 
to them by the Office of the Union, any of 
the member States concerned may request the 
President of the International Court of Jus­
tice to make the necessary appointments. 

In all cases, the third arbitrator shall 
be appointed by the President of the Inter­
national Court of Justice. 

If the President is a national of one 
of the member States parties to the dispute, 
the Vice-President shall make the appoint­
ments referred to above, unless he is him­
self also a national of one of the member 
States parties to the dispute. In this last 
case, the appointments shall be made by the 
member of the Court who is not a national of 
one of the member States parties to the dis­
pute and who has been selected by the Presi­
dent to make the appointments. 

(4) The award of the tribunal shall be fi­
nal and binding on the member States con­
cerned. 

(5) The tribunal shall determine its own 
procedure, unless the member States con­
cerned agree otherwise. 

(6) Each of the member States parties to 
the dispute shall bear the costs of its re­
presentation before the arbitration tribunal; 
other costs shall be borne in equal parts by 
each of the States. 

[New Text] 

Article 38 

Settlement of Disputes 

(l) [No change] 

(2) If such agreement is not reached within 
six months from the date when the dispute was 
submitted to the Council, the dispute shall 
be referred to an arbitration tribunal at the 
request of all the parties concerned. 

(3) [There is no provision in the new text 
corresponding to paragraph (3) in the present 
text.] 

(4) [There is no provision in the new text 
corresponding to paragraph (4) in the present 
text.] 

(5) [There is no provision in the new text 
corresponding to paragraph (5) in the present 
text.] 

(6) [There is no provision in the new text 
corresponding to paragraph (6) in the present 
text.] 
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[Present Text] 

Article 39 

[Reservations] 

Signature and ratification of and ac­
cession to this Convention shall not be sub­
ject to any reservation. 

121 

[New Text] 

Article 39 

Reservations 

[No change] 
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Explanatory Notes on Article 40 

Ad paragraph (1): No amendment is proposed in this paragraph. 

Ad paragraph (2) in the new text: The proposed new text of this paragraph would 
no longer refer to Article 27(4), which is proposed to be omitted in the new text. 
The new text would expressly state the right of denunciation and the fact that 
any denunciation must be notified to the Secretary-General, who, in turn, would 
have to notify it to the member States. As to the depositary role of the Secretary­
General, see the Explanatory Notes on Article 32(2). 

Ad paragraph (3) in the new text: This paragraph would maintain the essence of 
paragraph (2) of the present text. Paragraph (2) of the present text provides 
that the denunciation takes effect one year after it is notified by the depositary~ 
the paragraph under consideration would provide that the denunciation takes effect 
at the end of the calendar year following the denunciation~ the latter solution 
appears to be of advantage for practical reasons since the obligation to pay con­
tributions--which are fixed from one calendar year to the next calendar year-­
would, in the case of a denunciation, always expire at the end of a financial 
year in UPOV. 

It is to be noted that the new text of Article 40 would contain no provisions 
corresponding to paragraph (3) of the present text since the content of that para­
graph is dealt with in paragraph (2) of Article 34 itself. 

Ad paragraph (4) in the new text: The essential part of this paragraph would be 
maintained without amendment in the new text. 
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[Present Text] 

Article 40 

[Duration and Denunciation 
of the Convention; 

Discontinuation of the 
Application of the 

Convention to Territories] 

(1) This Convention shall be of unlimited 
duration. 

(2) Subject to the provisions of paragraph (4) 
of Article 27, if a member State of the Union 
denounces this Convention, such denunciation 
shall take effect one year after the date on 
which notification of denunciation is made 
by the Government of the Swiss Confederation 
to the other member States of the Union. 

(3) Any member State may at any time declare 
that the Convention shall cease to apply to 
certain of its territories or to States or 
territories in respect of which it has made 
a declaration in accordance with the provi­
sions of Article 34. Such declaration shall 
take effect one year after the date on which 
notification thereof is made by the Govern­
ment of the Swiss Confederation to the other 
member States of the Union. 

(4) Such denunciations and declarations 
shall not affect rights acquired by reason 
of this Convention prior to the expiration 
of the time limit laid down in paragraphs (2) 
and (3) of this Article. 

(1) 

[New Text] 

Article 40 

Duration and Denunciation 
of the Convention 

[No change] 

(2) Any member State of the Union may de­
nounce this Convention by notification ad­
dressed to the Secretary-General. The 
Secretary-General shall promptly notify all 
member States of the Union of the receipt 
of the notification of denunciation. 

(3) The denunciation shall take effect. at 
the end of the calendar year following the 
year in which the notification was received 
by the Secretary-General. 

[See Article 34(2) and (3) (b) of the 
new text.] 

(4) The denunciation shall not affect any 
rights acquired in a variety by reason of 
this Convention prior to the date on which 
the denunciation becomes effective. 
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Explanatory Notes on Article 41 

Ad paragraph (1) in the new text: The original would be drawn up by the Diplomatic 
Conference in the three official languages referred to in Article 28. As to the 
role of the Secretary-General as depositary, see the Explanatory Notes on Article 
32 (2). 

Ad paragraph (2) in the new text: This paragraph would follow established practice 
and would take into account the special status of States having been represented 
in the Diplomatic Conference as provided for in Article 31. 

Ad paragraph (3) in the new text: The languages mentioned in this paragraph are 
the same as in the present text of paragraph (3), except that English and German 
would now be referred to in paragraph (1). Otherwise, the Explanatory Notes 
given in the preceding paragraph apply here too. 

Ad paragraph (4) in the new text: This paragraph corresponds to paragraph (4) 
of Article VIII of the Additional Act of 1972. 

Ad paragraph (5) in the new text: The Explanatory Notes on paragraph (2) apply 
here too. Article 32B deals with relations between States, Article 34 deals with 
the territories to which this Act applies or ceases to apply, Article 34A(l) deals 
with protection under two forms, Article 36A deals with denominations consisting 
solely of figures and Article 39(2) refers to settlement of disputes. 
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[Present Text) 

Article 41 

[Copies of the Convention; 
Language and Official Translations 

of the Convention) 

(1) This Convention is drawn up in a single 
copy in the French language. That copy is 
deposited in the archives of the Government 
of the French Republic. 

(2) A certified true copy shall be forwarded 
by that Government to the Governments of all 
signatory States. 

(3) Official translations of this Convention 
shall be made in the Dutch, English, German, 
Italian and Spanish languages. 

Article VIII of the 
Additional Act of 1972 

[Original Copy of the Additional Act; 
Language and Official Translations 

of the Additional Act; Notifications; 
Registration of the Additional Act] 

(1) This Additional Act shall be signed in 
a single original in the French language, 
which shall be deposited in the archives of 
the Government of the French Republic. 

(2) Official translations of this Addition­
al Act shall be established by the Secretary­
General of the Union, after consultations 
with the interested Governments, in Dutch, 
English, German, Italian and Spanish, and 
in such other languages as the Council of 
the Union may designate. In the latter 
event, the Secretary-General of the Union 
shall also establish an official translation 
of the Convention in the language so desig­
nated. 

[New Text) 

Article 41 

Copies; Languages; Notifications 

(1) This Act shall be signed in a si~gle 
original in the French, English and German 
languages, the French text prevailing in 
case of any discrepancy among the various 
texts. The original shall be deposited 
with the Secretary-General. 

(2) The Secretary-General shall transmit 
two certified copies of this Act to the 
Governments of all States which h~ve been 
represented in the Diplomatic Conference 
that has adopted it and, on request, to the 
Government of any other State. 

(3) The Secretary-General shall, after con­
sultation with the Governments of the inter­
ested States which have been represented in 
the said Conference, establish official 
texts in the Dutch, Italian and Spanish 
languages and such other languages as the 
Council may designate. 

(4) The Secretary-General shall register 
this Act with the Secretariat of the United 
Nations. 

(5) The Secretary-General shall notify the 
Governments of the member States of the 
Union and of the States which, without be­
ing members of the Union, have been repre­
sented in the Diplomatic Conference that 
has adopted it of the sign..ature of this 
Act, the deposit of instruments of ratifi­
cation and accession and any denunciation, as 
well as of any notification received under 
Articles 32B, 34, 34A or 36A or of any decla­
ration made under Article 34 or 39. 
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[Article VIII of the 
Additional Act of 1972, continued] 

(3) The Secretary-General of the Union shall 
transmit two copies, certified by the Govern­
ment of the French Republic, of the signed 
text of this Additional Act to the Govern­
ments of the States referred to in paragraph (1) 
of Article V, and on request to the Government 
of any other State. 

(4) The Secretary-General of the Union shall 
register this Additional Act with the Secre­
tariat of the United Nations. 

(5) The Government of the French Republic 
shall notify the Secretary-General of the 
Union of the signatures of this Additional 
Act and of the deposit with that Government 
of instruments of ratification or accession. 
The Government of the Swiss Confederation 
shall notify the Secretary-General of the 
Union of the deposit with that Government 
of instruments of ratification or accession. 

(6) The Secretary-General of the Union shall 
inform the member States of the Union and the 
signatory States of the Convention of the no­
tifications received pursuant to the preced­
ing paragraph and of the entry into force of 
this Additional Act. 

127 

[Annex II follows] 
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[Original: English] 

REPORT ON THE WORK OF THE COMMITTEE OF EXPERTS 

ON THE INTERPRETATION AND REVISION OF THE CONVENTION 

prepared by Mr. H. Skov, Chairman of the Committee of 
Experts on the Interpretation and Revision of the Convention 

I. Establishment and Activities of the Committee 

1. The Committee was established by the Council at its eighth ordinary session 
held from October 24 to 26, 1974. The main task of the Committee was to examine 
questions of interpretation of the present text of the Convention and to prepare 
draft amendments to the Convention. 

2. The decision to establish the Committee was taken following a meeting held 
from October 21 to 23, 1974, with representatives of several non-member States and 
professional international organizations, the purpose of which was to provide 
information on the aims and the work of UPOV and to discuss the conditions which 
might need to be fulfilled to make UPOV attractive to States which do not yet 
belong to it. 

3. The Committee has met in the following six sessions: 

First session: February 25 to 28, 1975 

Second session: December 2 to 5, 1975 

Third session: February 17 to 20, 1976 

Fourth session: September 14 to 17, 1976 

Fifth session: March 8 to 10, 1977 

Sixth session: September 20 to 23, 1977 

The third and fifth sessions were attended by a considerable number of represen­
tatives of non-member States and professional international organizations. 

4. In September 1975 members of the Committee visited the United States of America 
and Canada. The purpose of visiting the United States of America was, first, to 
examine on the spot the two systems existing in the United States of America for 
the protection of plant breeders' rights--with particular reference to the examin­
ation of new varieties of plants--for the purpose of obtaining the necessary in­
formation from the government authorities and selected circles of.breeders. in 
that country on the prospects of the country's accession to the UPOV Convention 
and, second, to discuss questions of mutual interest with those government author­
ities and breeders' circles. The purpose of visiting Canada was to have discus­
sions there with the Canadian Department of Agriculture and Canadian breeders' 
organizations in view of the fact that the introduction of a plant variety protec­
tion system was under discussion in Canada. 

5. In connection with the meetings of the Committee the Working Group on Variety 
Denominations has met to discuss those provisions of the Convention which fall under 
the terms of reference of that Working Group. 

II. Analysis of the Text 

6. At its fourth session the Committee decided to submit a full revised Act, that 
is, a text comprising both the unchanged provisions of the existing Convention of 
1961 and of the Additional Act of 1972 and those provisions where changes are pro­
posed. The Committee hereby submits the text contained in document C/XI/12* to 
serve as the basis for the deliberations of a Diplomatic Conference. 

7. In the following paragraphs the main questions which have required the special 
attention of the Committee will be dealt with. For minor details reference is 
made to the text proposed by the Committee and the attached explanatory notes. 

* Now in substance Annex I to this document 
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8. The Committee discussed at length the provision in the second sentence of 
Article 2(1) according to which protection for one and the same genus or species 
must be granted only under one of the two possible forms of protection, a patent 
or a special title of protection. The Committee felt that the provision under 
discussion was justified for those States which progressively extend the protec­
tion species by species, as is the case in most States, and for those States the 
Committee considered it desirable to maintain the principle of only one form of 
protection for the same genus and species. On the other hand, the Committee 
recognized that the said provision might lead to difficulties in States where for 
historical reasons vegetatively propagated plants can be protected by the grant of 
plant patents while sexually reproduced plants can be protected by the grant of a 
special title of protection. For that reason the Committee has agreed on an ex­
ceptional clause whereby such States may continue their established practice (see 
Article 34A of the proposed text) . 

9. For several reasons the Committee has found it expedient to maintain the 
definition of "variety" in Article 2(2) but to redraft it, first of all in order to 
include in the definition new types of varieties which have been developed since'the 
adoption of the Convention, such as multilines or multiclones, and which will be 
developed in the future as a result of the progress in the field of plant breeding. 
The wording of the definition proposed by the Committee follows the generally 
accepted language (see for instance the International Code of Nomenclature of 
Cultivated Plants) and includes any population or assemblage of plants which is 
capable of cultiv?tion and which is sufficiently homogeneous and stable. 

10. On the other hand, the Committee is aware of the fact that some States may not 
be able to protect all types or categories of plants of a given species. A prac­
tical example is a division of species into ornamental plants and "utility plants" 
(e~g., fruit-bearing plants or fodder plants). But above all mention should be 

made of hybrids which are not eligible for protection in some States, because the 
breeders' interests are considered to be sufficiently safeguarded by the de jure 
protection or de facto possession of the inbred lines. For that reason the Com­
mittee has proposed the addition of a new paragraph leaving the member States free 
to decide which type or types of varieties will be protected. 

11. When the original text of the Convention was drafted, in 1961, the drafters 
confined themselves to an obligatory list of 15 important species that were of 
particular significance in the European context: the list contained in the Annex 
to the Convention and mentioning those species to which member States were obliged 
to apply the Convention within certain time limits. The Committee was aware of 
the fact that this list is less relevant in other parts of the world, and that a 
considerable number of non-European States would find it difficult to apply the 
Convention to all these species, for which reason the existing list would con­
stitute one of the major obstacles to the accession of several States to UPOV. On 
the other hand, experience in the present member States has proved that, normally, 
States are able to extend the Convention to a far greater number than the minimum 
requirement in the list. For these reasons the Committee decided to propose a 
complete deletion of the list and to increase to 24 the minimum number of genera 
and species to be protected successively within a prescribed period, it being under­
stood that the choice of the genera and species to be protected in each member 
State would be entirely a matter for that State (see Article 4(3) of the proposed 
text). However, some States may find difficulties in extending the protection to 
24 genera and species, for which reason Article 4(4) and (5) of the proposed text 
authorizes the Council of UPOV to grant exemptions in special cases. 

12. According to the existing Convention member States may derogate from the 
national treatment principle in the case of genera and species not included in the 
list (and instead may limit the benefit of protection to nationals of those other 
member States in which their own nationals enjoy protection for the same genus or 
species under the reciprocity principle), whereas the national treatment principle 
applies in the case of all genera and species included in the list so that nationals 
of member States which have not (yet) extended protection to a given genus or 
species included in the list are entitled to protection in other member States 
where the genus or species has already been made eligible for protection. As a 
consequence of the deletion of the list referred to in the preceding paragraph, the 
Committee has opted for the reciprocity principle in respect of all genera and 
species. The corresponding provision has been transferred from Article 4(4) of the 
existing text to Article 3(3} of the proposed text. 
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13. Several proposals have been made with a view to extending the rights of the 
breeders as specified in Article 5 of the present text. In particular, it has been 
proposed, in respect of ornamental plants, to extend the protection to the final 
product (typically, the cut flower). The Committee was aware of the fact that cut 
flowers and--to some extent--plants are imported from non-member States to member 
States without any royalty being paid to the breeder. Since such practice is pre­
judicial not only to the breeders but also to the national producers because of the 
distortion of competition in the importing member States, the Committee has expressed 
sympathy with the idea of assuring the breeders of royalties for such imported 
goods. However, the Committee considered that provisions to that effect should be 
established by national legislation by virtue of Article "5(4), since an extension 
of the minimum protection provided for in Article 5 might seriously jeopardize 
ratification of or accession to the revised text. The Committee took the same 
stand in the case where seed is multiplied not for the purpose of selling it but 
for the purpose of using it, in the same enterprise, for the production of plant­
lets for sale, which under the present text of the Convention does not require 
the authorization of the breeder. However, some members of the Committee declare-d 
their intention to raise the question of the adoption of a recommendation to member 
States to legislate so as to ensure the rights of the breeders in both cases. 

14. In answer to the question whether or not the sale of seed from one farmer to 
another should be considered commercial marketing within the meaning of Article 5, 
the Committee has stated that it lay within the competence of the member States 
to define in their domestic laws what is to be regarded as commercial marketing, 
and provided that the sale from farmer to farmer is performed within very narrow 
restrictions it may be considered as not being an infringement of the Convention. 

15. The novelty requirements laid down in Article 6 of the present Convention for 
granting protection of a variety can be summarized as follows: 

(a) the variety must be clearly distinguishable by one or more important 
characteristics from any other variety whose existence is a matter of common know­
ledge at the time when protection is applied for; 

(b) at the time of application for protection in a member State the variety 
itself must not have been offered for sale or marketed, with the consent of the 
breeder, in that State or for longer than four years in another State. 

~· The Committee has discussed a possible rewording of the expression "important 
characteristics," so as to clarify the text. However, since no practical difference 
was seen in the standards applied for judging distinctness, and since the Council 
has adopted, in connection with the establishment of test guidelines, an explanation 
which is generally accepted, the Committee saw no need for further clarification. 
The explanation which is contained in document TG/1/1, entitled "General Introduc­
tion to the Guidelines for the Examination of Distinctness, Homogeneity and Stab­
ility of New Varieties of Plants," reads as follows: 

"An important characteristic is not necessarily a quality which is connected 
with the idea of a certain value which the variety may possess. The characteristics 
listed in the Guidelines are important for distinguishing varieties one from another, 
but these lists are not exhaustive and other characteristics may be added_when they 
have been found useful." 

ad b. Some patent and other legislations allow a period of one year before the 
application ("period of grace") in which it is permitted to make the invention 
publicly known (for plant varieties in particular: to market the varieties) with­
out causing prejudice to novelty. The Committee was aware of the fact that States 
having established the tradition of a period of grace and even States envisaging 
the introduction of a period of grace would encounter insurmountable difficulties 
in acceding to the Convention unless the Convention permitted the period of grace, 
and therefore the Committee has decided to propose this possibility. In addition, 
it is proposed that the period of four years, expiring at the filing date of the 
application, during which the variety may have been offered for sale or marketed 
in a State other than the State in which the application is filed be extended to a 
period of six years in the case of certain groups of plants which are usually slow­
growing and for which the Convention already envisages a longer minimum period of 
protection. 
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16. A special explanation should be given for the concept of "common knowledge." 
Under Article 6(1) (a) of the present Convention this concept is related to the 
other varieties with which the submitted variety must be compared in the course of 
examination, and the factors by which common knowledge may be established .are ex­
plained in the Convention. The Committee does not propose any change in this 
respect. However, the Committee has felt it desirable also to specify the relation 
of this concept to the variety submitted for the granting of protection (the 
variety itself) by adding a provision in Article 6 (1) (b) (in fine) to clarify that 
common knowledge (for instance, by means of a publication)-of the variety itself 
shall not affect the right to protection unless such common knowledge has been es­
tablished by offering the variety for sale or marketing. This provision contradicts 
the current patent novelty criteria, and would cause difficulties in some States, 
especially those States which provide for protection under different forms for 
sexually reproduced and for vegetatively propagated varities. In order to obviate 
this difficulty an exemption clause is proposed in Article 34A. 

17. Regarding the examination of the variety referred to in Article 7 of the 
present Convention, the Council adopted at its tenth ordinary session (October, 
1976) the following statement: 

"(1) It is clear that it is the responsibility of the member States to ensure 
that the examination required by Article 7(1) of the UPOV Convention includes a 
growing test, and the authorities in the present UPOV member States normally con­
duct these tests themselves; however, it is considered that, if the competent 
authority were to require these tests to be conducted by the applicant, this is in 
keeping with the provisions of Article 7(1), provided that 

(a) the growing tests are conducted according to guidelines established 
by the authority, and that they continue until a decision on the application has 
been given; 

(b) the applicant is required to deposit in a designated place, simul­
taneously with his application, a sample of the propagating material representing 
the variety; 

(c) the applicant is required to provide access to the growing tests 
mentioned under (a) by persons properly authorized by the competent authority. 

(2) A system of examination as described above is considered compatible 
with the UPOV Convention." 

It should be noted that the consequence of failure to give access to the growing 
tests is that the application will be rejected. 

18. Considering the total period of five years after the deposit of the first 
application in a member State during which the breeder can defer, under Article 12 
of the present Convention, the furnishing of the required additional plant material 
to other member States where the breeder has also applied for protection, the 
danger exists that a breeder in order to get priority might file an application in 
respect of a variety which he has not yet finished, even foreseeing that protec­
tion may be rejected in the member State where the first application was lodged. 
In order to avoid such a situation--or at least to limit the period--the Committee 
has decided to propose that when the first application has been withdrawn or re­
jected the States where the subsequent filings have been made may require the 
additional documents and material to be furnished within an adequate period. 

19. Whereas the present text (Article 13(3)) provides that a breeder who submits 
his trademark as a variety denomination must renounce his right to the trademark, 
it is proposed in the new text only to provide that he may no longer assert his right 
to the trademark. Furthermore, it is proposed that this provision should be limi­
ted to member States applying the provisions of the Convention to the genus or 
species to which the variety belongs. 

20. No other major amendments to Article 13 have been proposed. The Committee 
was unable to accept a proposal to delete the second part of the first sentence of 
Article 13(2): "in particular, it (the denomination) may not consist solely in 
figures." However, considering that some States which have the established prac­
tice of admitting variety denominations consisting solely of figures might find it 
difficult or impossible to join UPOV on account of the provision in Article 13(2), 
the Committee has proposed a possibility of derogation from that provision (see 
Article 36A) • 
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21. The main proposals for amendments to provisions related to the functioning of 
UPOV and to treaty law can be summarized as follows: 

(a) to omit the provisions regarding the supervision by the Government of 
the Swiss Confederation; 

(b) to substitute for the authority given to UPOV to decide on cooperation 
with BIRPI a provision giving UPOV legal capacity in general; 

(c) to expand the scale of contributions from member States; 

(d) to entrust the Secretary General of UPOV with the depositary functions 
in respect of the new Act and to receive instruments of ratification and accession 
as well as notifications; 

(e) to amend the present procedure for accession to the Convention by States 
which have not signed the Convention; 

(f) to include an Article establishing the relations between States bound 
by different texts. 

ad a. In 1961 when the Convention was set up, BIRPI was under the supervision of 
the Swiss Government, and in view of the cooperation foreseen between UPOV and 
BIRPI it was only natural that UPOV should also be placed under the same super­
vision. Since then BIRPI has been replaced by WIPO, which is not under that super­
vision, and since UPOV is now continuing the cooperation with WIPO, it is equally 
natural that the supervision by the Swiss Government should be brought to an end. 
It should be added that the Swiss Government has declared that it would have no 
objection to the proposed amendment. 

ad b. Considering the above-mentioned proposal to discontinue the special role of 
the Swiss Government and the replacement of BIRPI by WIPO, the provision on co­
operation with BIRPI cannot be maintained in its present form. In order to take 
account of this new situation the Committee proposes to include in the new text a 
provision giving UPOV legal capacity in general as is the case for other inter­
national Unions of a similar nature. Furthermore, the Committee proposes the 
omission of a special reference to WIPO, since such reference could be interpreted 
as excluding the possibility of cooperation with other public or private inter­
national organizations. In this connection the Committee wishes to express its 
entire satisfaction with the existing relations between UPOV and WIPO and to stress 
that it does not envisage a change of the established cooperation. 

ad c. The present contribution system operates with a relatively low range from 
the highest class to the lowest, namely, one to five, and only in exceptional cir­
cumstances can the lowest class be diminished to one-tenth of the highest. In 
order to widen this range and give more flexibility as a whole the Committee pro­
poses additional classes above, below and between the present classes with the 
possibility of allowing smaller fractions in exceptional circumstances. 

ad d. It is proposed to discontinue the relatively complicated system set up in the 
present Convention under which instruments of ratification shall be deposited with 
the French Government, while instruments of accession shall be deposited with the 
Swiss Government and some declarations shall be made to the French Government and 
other declarations and notifications to the Swiss Government. Instead it is 
proposed that the Secretary-General of UPOV shall be entrusted with all the tasks 
relating to depositary functions and receipt of notifications. 

ad e. Under the present Convention States which have not signed it may apply for 
accession to the Convention and thereby become members of UPOV only if the Council 
by a qualified majority considers that the legislation, etc., of that State conforms 
with the Convention. This admission procedure is proposed to be amended in the 
new text in such a way that States which have not signed it should consult the 
Council in respect of their legislation before depositing their instruments of 
accession. In view of the very special requirements of the Convention regarding 
the national laws such procedure is desirable. 
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ad f. Whereas there is no problem in respect of the relationship between States 
which are bound only by the old text ("old. members") and between States which are 
bound only by the new text, whether or not they are "old" or "new" members, the · 
Committee considers it necessary to establish the relationship between "old" mem­
bers some of which are also bound by the new text and some of which are not. The 
Committee considers it expendient to clarify that in this case the relationship 
shall be based on the old text. This leaves the relationship between States bound 
only by the old text ("old members") and States bound only by the new text ("new 
members"). For this case the Committee proposes that a link could be established 
by means of a notification made by the old member States declaring that they will 
consider themselves bound by the old text vis-a-vis the new member States with the 
consequence that the new member States will be bound by the new text vis-a-vis the 
States making such a declaration. In this connection it should be mentioned that, 
according to established practice, the member States constitute one Union, that is 
a single entity from the administrative point of view, with the consequence that 
there is only one Council, one budget and one set of accounts, and there is not a 
separate administration for each separate Act of the Convention, although the mem­
ber countries are bound by different Acts and pay their contributions on the basis 
of these different Acts. 

III. Conclusion 

22. By submitting this report and the attached* Draft Convention the Committee 
considers its task fulfilled. The Chairman wishes to underline the spirit of co­
operation and goodwill in which all tr,e mer.,bsrs of the Committee as well as the 
Secretariat have contributed to the work. It should also be underlined that the 
members of the Committee have acted in a strictly personal capacity, not binding 
their Governments and not necessarily representing the point of view of their 
Governments. Necessary compromises have been found without any intention of 
satisfying national wishes. It is a pleasure for the Chairman to express his 
appreciation of the atmosphere of mutual understanding and friendship which has 
characterized the joint efforts to achieve the best possible solutions. 

H. Skov 

Lyngby (Denmark), November 1, 1977 

*Now in substance Annex I of this document. 
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DRAFT PREAMBLE 
TO THE 

INTERNATIONAL CONVENTION FOR THE PROTECTION OF NEW VARIETIES OF PLANTS 

submitted by the Chairman of the Committee of Experts 
on the Interpretation and Revision of the Convention 

THE CONTRACTING STATES, 

135 

Considering that the International Convention for the Protection of New 
Varieties of Plants, of December 2, 1961, hereinafter referred to as "the Conven­
tion," has proved a valuable instrument for international cooperation in the field 
of the protection of the rights of breeders, 

Reaffirming their statements contained in the Preamble to the Convention to 
the effect that 

(i) they are convinced of the importance attaching to the protection of new 
varieties of plants not only for the development of agriculture in their 
territory but also for safeguarding the interests of breeders, 

(ii) they are conscious of the special problems arising from the recognition 
and protection of the right of the creator in this field and particular­
ly of the limitations that the requirements of the public interest may 
impose on the free exercise of such a right, 

(iii) they deem it highly desirable that these problems, to which very many 
States rightly attach importance, should be resolved by each of them in 
accordance with uniform and clearly defined principles, 

Considering that in recent years the idea of protecting the rights of breed­
ers has gained a strong foothold in many States which have not yet acceded to the 
Convention, 

Having regard to the fact that for some of these States minor amendments to 
the Convention are necessary before they will be able to accept it, 

Considering that the necessary amendments do not in general affect the main 
principles of the Convention, 

Anxious to reach an agreement on these principles to which other States having 
the same interests may be able to adhere, 

Considering, furthermore, that some provisions regulating the working of the 
Union created by the Convention should be updated, 

Have agreed as follows: 

[End of Annex II 
and of document] 


